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Where Have You Gone, Joe DiMaggio? 


When we look at our fellows and we decide 
whom we respect, civil leadership should 
count for more than hourly rate, the sense 
of justice for more than a record of victories 
at trial, service to those who need the law 
for more than representation of those who 
merely use the law. The fault is not in our 
stars but in ourselves. 
Sol M. Linowitz 
The Betrayed Profession 


few weeks before I was 
sworn into office, a 
friend forwarded to me 
a copy of Sol Linowitz’ 
1994 book, The Betrayed Profession. 
The book, which I am sure that most 
of you have read by now, is a chilling 
account of what has happened to our 
profession during the last several dec- 
ades. Alarming as it is, perhaps it can 
help us as a profession to deal with 
some of the things which have caused 
us to lose not only the respect of the 
public, but our own self-respect. 

Reflecting on the closing passage 
from Ambassador Linowitz’ book dur- 
ing an early morning run, I thought 
about the parallel between the legal 
profession and professional sports. Con- 
sidering that likeness brought to mind 
Paul Simon’s memorable line from the 
soundtrack of The Graduate: “Where 
have you gone, Joe DiMaggio?” 

There was a time not too many years 
ago when our professional athletes were 
valued for their talent as ballplayers 
and their worth to their teams, not for 
their salary packages or signing bo- 
nuses. 

There was a time not too many years 
ago when the esteem in which we held 
lawyers was based on their skill at 
their craft, their professionalism, and 
their ability to effectively assist a cli- 
ent in a difficult situation, not on their 
number of million-dollar verdicts or 
their hourly billing rate. 

Could the increasing animosity we 


feel toward professional athletes be in 
any way tied to the constant barrage 
of publicity over escalating salaries 
beyond the public’s imagination? Could 
the public contempt for the legal pro- 
fession in any way be connected to the 
attention and adulation given the size 
of the verdicts and fees received by 
lawyers? 

A few weeks ago I received a letter 
from an assistant dean at one of the 
state’s law schools (not a lawyer), who 
wrote about the alarming loss of regard 
for the profession by lawyers them- 
selves. She stated in part: “The most 
damaging commentary about the prac- 
tice of law comes directly from the 
mouths of lawyers. Every day I speak 
to disillusioned lawyers . . . I believe 
that this dissatisfaction is at the root 
of the public perception problem. Law- 
yers who find their work fulfilling are 
more likely to be responsive to their 
clients.” 

In order to claim the special privi- 
leges of professional status, we are 
required to hold ourselves to higher 
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standards than other people. Ambassa- 
dor Linowitz points out that a busi- 
nessman may properly make “his prime 
goal to search for profits—indeed, his 
obligation to his stockholders is argu- 
ably that he do whatever the law 
permits that will be in their pecuniary 
interest.” However, a lawyer is held to 
a much higher standard. For a lawyer 
must be ethical, even if being unethical 
would produce a much greater finan- 
cial reward. 

As eloquently stated by Justice O’Con- 
nor in her dissent in the Shapero 
advertising case: 

One distinguishing feature of any profes- 
sion, unlike other occupations that may be 
equally respectable, is that membership 
entails an ethical obligation to temper one’s 
selfish pursuit of economic success by ad- 
hering to standards of conduct that could 
not be enforced either by legal fiat or 
through the discipline of the market... . 
Both the special privileges incident to mem- 
bership in the profession and the advan- 
tages those privileges give in the necessary 
task of earning a living are means to a goal 
that transcends the accumulation of wealth. 


Shapero v. Kentucky Bar Association, 486 
U.S. 466, 488-89 (1988) (O’Connor, J. dis- 
senting). 


We have come to accept the cliche that 
“law is a business.” While of course there 
are some business aspects involved in the 
practice of law, with which we are all much 
too familiar, the law is not simply a busi- 
ness; it is much more than that. It is unique 
in the opportunity it provides to assist, and, 
yes, to do harm to others. 


Working Woman magazine recently 
reported on two surveys of women 
lawyers, one from 1967 and one from 
1992. They were asked in the survey 
whether they would have chosen law 
as a career if they had known 10 years 
ago what they knew now. In 1967, 94 
percent of the women questioned said 
yes, but in 1992 only 54 percent gave 
that response. The article accompany- 
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ing the survey blamed the dissatisfac- 
tion “largely on the competitive and 
acrimonious atmosphere at many law 
firms.” A Johns Hopkins University 
study in 1991 showed lawyers as the 
most depressed group among the 12,000 
people surveyed. Clearly, the acrimony 
between lawyers themselves has ac- 
counted in great part for the growing 


The greater 
satisfaction from 
our profession is in 
the unique ability to 
assist others who 
are in trouble 


dissatisfaction among members of the 
profession. We must attempt to restore 
some civility to the practice of law. If 
we do not find our work fulfilling and 
enjoyable, how can we expect others 
to view what we do as anything other 
than a business? 

Somehow, I believe it is incumbent 


upon us as a profession to make known 
to those would-be lawyers of the next 
century that there are many ways to 
be more financially successful than the 
practice of law. While those who choose 
to work hard and diligently in the 
service of their clients can make a 
respectable living, very few will ever 
get rich. The greater satisfaction from 
our profession is in the unique ability 
to assist others who are in trouble. If 
we are to be successful, perhaps we can 
turn our aggrandizement from those 
whose success is based solely on their 
financial achievement and instead 
honor those who are in the business of 
helping others and who give of them- 
selves to enhance our profession. 

Paul Simon’s song, “Mrs. Robinson” 
ends with the refrain: “Joltin’ Joe has 
left and gone away.” Perhaps Joltin’ 
Joe has not gone away, but is merely 
waiting for us to recognize that those 
traits we valued in our heroes of the 
past endure to the present.0 


JOHN A! DEVaUuLt III 


The general principles which should 
ever control the lawyer in the practice 
of the legal profession are clearly set 
forth in the following oath of admission 
to the Bar, which the lawyer is sworn 
on admission to obey and for the willful 
violation to which disbarment may be 
had. 


“| do solemnly swear: 


“| will support the Constitution of the 
United States and the Constitution of 
the State of Florida; 


“| will maintain the respect due to 
courts of justice and judicial officers; 


“| will not counsel or maintain any 
suit or proceedings which shall appear 
to me to be unjust, nor any defense 
except such as | believe to be honestly 
debatable under the law of the land; 


Oartu oF ADMISSION TO THE FLoRIDA BAR 


“| will employ for the purpose of 
maintaining the causes confided to me 
such means only as are consistent with 
truth and honor, and will never seek to 
mislead the judge or jury by any artifice 
or false statement of fact or law; 


“| will maintain the confidence and 
preserve inviolate the secrets of my 
clients, and will accept no compensa- 
tion in connection with their business 
except from them or with their knowl- 
edge and approval; 


“| will abstain from all offensive per- 
sonality and advance no fact prejudicial 
to the honor or reputation of a party or 
witness, unless required by the justice 
of the cause with which | am charged; 


“| will never reject, from any con- 
sideration personal to myself, the cause 
of the defenseless or oppressed, or 
delay anyone’s cause for lucre or mal- 
ice. So help me God.” 
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EXECUTIVE DIRECTIONS 


Judicial Management Council 
Focuses on Our Future 


lorida’s court system is 

moving forward in a num- 

ber of areas that should 

be of interest to all of us, 
both as citizens and as officers of the 
court. 

The new Judicial Management Coun- 
cil, an interdisciplinary 30-member 
panel created last spring by Chief Jus- 
tice Stephen Grimes and chaired by 
Justice Gerald Kogan, met for the first 
time this summer to set an active 
agenda for the months ahead. That 
meeting was followed by the Chief 
Justice’s appointment in August of a 
14-member Court Technology User’s 
Committee charged with keeping Flor- 
ida in the forefront on court automa- 
tion and technology issues. 


Judicial Management Council 

At its June meeting in Miami, the 
council created a Steering Committee 
on Long Range Strategic Planning, 
chaired by First DCA Judge E. Earle 
Zehmer, and a Committee on Commu- 
nication and Public Information, 
chaired by Fifth DCA Judge John An- 
toon II. 

The planning committee was named 
in response to laws passed after the 
adoption of 1992 amendments to Art. 
III, §19(h), Florida Constitution, which 
require all branches of government to 
engage in long range planning and 
quality management, and followed up 
on the court’s planning conclaves of 
two years ago, the 21st Century Justice 
workshops. 

The committee met on August 21 to 
begin work on some short term goals 
and to begin mapping out an approach 
to the more detailed planning process, 
which the JMC anticipates will take 


more than two years to complete. As 
this Journal went to press, the plan- 
ning panel was scheduled to meet with 
representatives of the court systems of 
California and Virginia, and to begin 
formulating recommendations on meth- 
odologies for the full Judicial Manage- 
ment Council’s consideration. 
Recognizing a need to better educate 
the citizenry on the role of the Judicial 
Branch and how to access the courts, 
the JMC also established a communi- 
cations group. The panel will work 
with the Florida Law Related Educa- 
tion Association, the communications 
staff of the Bar, and others now en- 
gaged in heightening awareness of our 
courts and educating Floridians about 
their system of justice. At its August 
meeting the committee discussed its 
role in the overall planning initiative. 


Technology Committee 

Judge Gilbert S. Goshorn, Jr., of the 
Fifth DCA will lead the 14-member 
Court Technology User’s Committee 
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through a two-year study of the auto- 
mation and technology needs of our 
courts. The study will follow up on an 
initiative completed this year to up- 
grade technology at the DCA’s and 
Supreme Court and to electronically 
link all of Florida appellate courts, 
focusing on how to best integrate our 
trial courts into the system. 

Among the committee’s tasks will 
be evaluating other states’ systems, 
developing guidelines for computer law 
applications, and recommending rule 
and statute changes needed to accom- 
modate changes in technology. Justices 
Ben Overton and Harry Lee Anstead 
will serve as the court’s liaisons to the 
committee, which will be staffed by the 
Office of the State Courts Administra- 
tor. 


The Future 

The early actions of the Judicial 
Management Council and the appoint- 
ment of the technology committee show 
that the Judicial Branch is properly 
focused on the needs of our citizens and 
their justice system as we prepare to 
enter the next millennium. 

The Florida Bar, through its Long 
Range Planning Committee, Techno- 
logy, Practice Management and Tech- 
nology Section, various rules com- 
mittees, and other working groups of 
volunteer lawyers, will attempt to as- 
sist in this effort.0 


F. HARKNESS, JR. 
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SETTLING CLAIMS INVOLVING MINORS 


rom time to time, claims 

are brought on behalf of 

minor children. Because 

settlements involving mi- 
nors are relatively uncommon, many 
lawyers are unaware of the require- 
ments governing settlement of minors’ 
claims. This article will discuss the 
various statutory requirements that 
govern the settlement of these claims 
in Florida. 

The settlement of claims made by, 
or on behalf of, a minor can present a 
variety of unusual practice problems. 
Unfortunately, Florida law in this area 
is neither clear nor complete. Depend- 
ing on the amount of the settlement, 
court approval of the settlement, the 
establishment of a legal guardianship, 
the appointment of a guardian ad li- 
tem, or all of the foregoing may be 
required. 

F.S. §§744.387 and 744.301, along 
with Rule 5.636 of the Florida Probate 
Rules govern the settlement of minors’ 
claims. F.S. §744.387 provides that: 


by Tom Barber 


(2) [T]he natural guardians or guardian of 
a minor may settle any claim by or on 
behalf of a minor that does not exceed 
$5,000 without bend. A legal guardianship 
shall be required when the amount of the 
net settlement to the ward exceeds $5,000. 


(3)(b) In the event of settlement or judgment 
in favor of the ward or minor, the court may 
authorize the natural guardians or guard- 
ian, or a guardian of the property appointed 
by a court of competent jurisdiction, to 
collect the amount of the settlement or 
judgment and to execute a release or satis- 
faction. When the amount of settlement to 
the ward or judgment exceeds $5,000 and 
no guardian has been appointed, the court 
shall require the appointment of a guardian 
for the property. 

(Emphasis added.) 


F.S. §744.301 provides that: 
(2) The natural guardian or guardians are 
authorized, on behalf of any of their minor 
children, to settle and consummate a settle- 
ment of any claim or cause of action accru- 
ing to any of their minor children for 
damages to the person or property of any 
of said minor children and to collect, re- 
ceive, manage, and dispose of the proceeds 
of any such settlement and of any other 
real or personal property distributed from 
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an estate or trustor proceeds from a life 
insurance policy to, or otherwise accruing 
to the benefit of, the child during minority, 
when the amount involved in any instance 
does not exceed $5,000, without appoint- 
ment, authority, or bond. 


(Emphasis added.) 

Initially, it should be noted that the 
various requirements governing settle- 
ments with minors must be followed 
whether or not a suit has been filed.! 
The pendency of a suit is only relevant 
in determining which judge will even- 
tually have to approve the settlement 
if court approval is required. If a civil 
action is pending, the judge assigned 
to the case should consider the settle- 
ment for approval.? In “all other cir- 
cumstances,” the judge who would nor- 
mally be assigned to preside over a 
petition for appointment of a guardian 
of a minor should review the settle- 
ment. 

If a suit has been filed in a Florida 
federal court, approval of a settlement 
should be obtained from the judge who 
has been assigned the case, just as if 


| 


Art by Joe McFadden 


; 
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the suit had been filed in state court. 


Court Approval 

In wrongful death claims, court ap- 
proval of all settlements involving mi- 
nors is required regardless of the 
amount involved.* Other settlements, 
where the “amount involved” is less 
than $5,000, can be concluded without 
court approval in the same manner as 
a settlement with an adult. Where the 
“amount involved” exceeds $5,000, court 
approval, the establishment of a legal 
guardianship, the appointment of a 
guardian ad litem, or all of these things 
may be required. 

e “Amount Involved” 

Unfortunately, the term “amount in- 
volved” is not defined. F.S. §744.301(2) 
is not clear as to whether the “amount 
involved” refers to the amount that the 
minor actually receives or the total 
amount of the settlement. For exam- 
ple, what is the “amount involved” if 
the total amount of the settlement is 
$7,000 and the minor’s lawyer is enti- 
tled to receive a 33 percent contingency 
fee of $2,333.33. Since the minor is 
only receiving $4,666.67, is the “amount 
involved” $4,666.67 or $7,000? Put dif- 
ferently, is the natural guardian able 
to settle a claim on behalf of a minor, 
regardless of the settlement amount, 
as long as the minor receives less than 
$5,000? 

A definitive answer to this question 
cannot be found in the Florida Statutes 
or case law. However, the policy behind 
the $5,000 statutory limitation on a 
natural guardian’s power to settle 
claims suggests that the “amount in- 
volved” should be interpreted to mean 
the total or gross amount of the settle- 
ment, not the net amount that the 
minor actually receives. If this were 
not so, minors would not be adequately 
protected. For example, where a 
$20,000 settlement is obtained for per- 
sonal injuries to a minor, a natural 
guardian, aided by an unscrupulous 
lawyer, could conceivably draw up a 
settlement agreement whereby the natu- 
ral guardian received $9,000 to com- 
pensate for his or her efforts, the law- 
yer received $6,500 in attorneys’ fees, 
and the minor received $4,500. If the 
“amount involved” means the net 
amount that the minor actually re- 
ceives, court approval of this settle- 
ment would not be required and the 
parents would be free to take $9,000 
for themselves, an amount that right- 
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fully should have gone to their child. 
This interpretation was expressly 
adopted by the court in Jn Re: Wells, 
No. 94-CP-285 (Fla. Cir. Ct. 10th Cir., 
Unpublished Opinion). 

Additional support for this interpre- 
tation can be found in the Committee 
Notes to Fla. Prob. R. 5.636 and in 
F.S. §744.387(3)(b). As will be dis- 
cussed more fully below, Fla. Prob. R. 
5.636 also deals with the settlement of 
minors’ claims. The Committee Notes 
explaining subsection (e) of Rule 5.636 
point out that the settlement amount 
should be determined “without reduc- 
ing the settlement amount by fees and 
costs that might be paid from the 
proceeds of the settlement.” Although 
this particular subsection of Rule 5.636 
deals with valuation of settlements in 
conjunction with the appointment of a 
guardian ad litem, the reasoning and 
policy behind this approach to valu- 
ation of settlements would appear to 
be applicable in determining the 
“amount involved” for purposes of court 
approval. 

Moreover, F.S. §744.387(3)(b) states 
that “{a] legal guardianship shall be 
required when the amount of the net 
settlement to the ward exceeds $5,000.” 
(Emphasis added.) The use of the term 
“net settlement” shows that the legis- 
lature was aware of the distinction 
between the “net” amount and the 
“gross” amount to be received by the 
minor. If the legislature intended the 
term “amount involved” in F.S. 
§744.301(2) to mean the net amount 
that the minor actually received, it 
would presumably have referred speci- 
fically to the “net amount involved.” 
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In sum, interpreting the “amount 
involved” to mean the gross amount of 
the settlement is supported by the 
language of the statute and makes 
sense because it protects minors from 
both their lawyer and their parents, 
thereby furthering the policy behind 
the statute. Natural guardians should 
be permitted to settle claims on behalf 
of their minor children where the gross 
(total) amount of the settlement does 
not exceed $5,000. If the total or gross 
amount involved exceeds $5,000, re- 
gardless of whether the minor actually 
receives less than $5,000, court ap- 
proval should be required in order to 
protect the minor’s interests.5 

For the foregoing policy reasons, the 
prudent lawyer—even one who dis- 
agrees with the above analysis—will 
nonetheless obtain court approval in 
order to protect his or her client. Sec- 
tion 744.387(3)(a) states that “[nJo set- 
tlement after an action has been com- 
menced by or on behalf of a ward shall 
be effective unless approved by the 
court having jurisdiction of the action.” 
From a defendant’s perspective, ob- 
taining court approval of a settlement 
reduces the risk that the settlement 
will be challenged at a later date. For 
example, suppose that a minor’s par- 
ents were divorced and the mother 
settled a case without the father’s 
knowledge or approval. If court ap- 
proval was not obtained, the father 
might be able to challenge the settle- 
ment or ignore the settlement and file 
a separate action on the minor’s behalf. 

Even in cases where court approval 
is clearly required—where the minor 
actually receives in excess of $5,000— 
some practitioners view court approval 
as inconvenient, useless, and annoy- 
ing. This is a mistake. Where court 
approval of a settlement is required 
but not obtained, the defense of accord 
and satisfaction is unavailable in a 
subsequent suit based on the same 
events. 

Heed the warning of Sullivan v. 
Department of Transportation, 595 So. 
2d 219 (Fla. 2d DCA 1992). There, 
Maria Louisa Alaniz was killed in a 
traffic accident. She was survived by 
her husband and two children. The 
matter was resolved without litigation. 
The settlement agreement provided for 
monthly payments for life to Mr. Al- 
aniz and $30,000 to each of the two 
minor children. The settlement agree- 
ment was executed by the personal 
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representative of Mrs. Alaniz’ estate 
and by Mr. Alaniz individually “and 
as surviving spouse of Maria Louisa 
Alaniz, as guardian and natural parent 
of Saul, Jr., and as guardian and 
natural parent of Javier. . . . The agree- 
ment was not approved by a court 

Approximately one year after this 
settlement was executed, a successor 
personal representative filed a wrong- 
ful death action based on Mrs. Alaniz’ 
death despite the existence of the set- 
tlement agreement. The defendant 
raised accord and satisfaction as an 
affirmative defense and moved for sum- 
mary judgment on that basis. At the 
hearing on the motion for summary 
judgment, the defendant argued that 
the settlement agreement executed by 
the first personal representative re- 
leased them from all claims arising 
from the death of Mrs. Alaniz prior to 
the filing of the wrongful death action. 
The circuit court agreed and granted 
summary judgment in favor of the 
defendant. The successor personal 
representative appealed the summary 
judgment. 

On appeal, the Second District re- 
versed the trial court and held that the 
settlement agreement did not bar the 
wrongful death claim because the set- 
tlement had not been approved by the 
circuit court. The import of Sullivan is 
clear: If a settlement agreement has 
not been approved by a court of compe- 
tent jurisdiction, the settlement agree- 
ment will not effectively bar a subse- 
quent action arising from precisely the 
same facts. 

e Petition for Approval 

Court approval for a settlement in- 
volving a minor is accomplished by 
filing a pleading, pursuant to Fla. 
Prob. R. 5.636, entitled “Petition for 
Approval of Settlement of Minor’s 
Claim.” Rule 5.636 became effective 
on January 1, 1993. Prior to that time, 
the content of a petition for court 
approval of settlements involving mi- 
nors was sometimes prescribed by local 
circuit court administrative orders.® 

Rule 5.636(b) specifies the contents 
of the “Petition for Approval of Settle- 
ment of Minor’s Claim” as follows: 

The petition for approval of a settlement 
shall contain: (1) the name, residence ad- 
dress, and date of birth of the minor; (2) the 
name and address of any guardian ap- 
pointed for the minor; (3) the name and 


residence address of the natural guardians 
or other persons having legal custody of the 
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minor; (4) a statement disclosing the inter- 
ests of any natural or court-appointed guard- 
ian whose interest may be in conflict with 
that of the minor; (5) a description of the 
cause of action in which the minor’s interest 
arises; (6) a summary of the terms of the 
proposed settlement; and (7) copies of all 
agreements, releases, or other documents 
to be executed on behalf of the minor. 


Notice to the various interested par- 
ties must be given as specified in Rule 
5.636(c) and a hearing on the petition 
will probably be required, although 
live testimony will rarely be necessary. 
Where a legal guardianship is not 
required, the case is closed once the 
court enters an order approving the 
settlement. 


Legal Guardianship 

Where the net amount of the settle- 
ment to the ward exceeds $5,000 (i.e., 
the minor actually receives more than 
$5,000), a legal guardianship is re- 
quired.” As noted above, for purposes 
of determining whether court approval 
is required, the total amount of the 
settlement should probably control, not 
the amount that the minor actually 
receives. On the other hand, for pur- 
poses of determining whether the es- 
tablishment of a legal guardianship is 
required, “the net amount of the settle- 
ment to the ward,” (the amount that 
the minor actually receives) must be 
considered. 

The establishment of a legal guardi- 
anship can be somewhat complicated. 
Even a simple legal guardianship may 
require over 10 separate pleadings, 
and a hearing before a circuit judge is 
necessary. A full explanation of the 
requirements necessary to establish a 
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legal guardianship is beyond the scope 
of this article. However, the forms 
published by The Florida Bar are a 
valuable resource for those unfamiliar 
with the guardianship practice and 
provide an excellent place to start. The 
forms are also advantageous because 
most probate judges are familiar with 
them. 

In many guardianship situations, 
someone other than the natural parent 
serves as the minor’s guardian. How- 
ever, where the only purpose of the 
legal guardianship is to safeguard re- 
sources obtained from a settlement, it 
is fairly common for a parent to serve 
as guardian. Nothing in the statutes 
prevents one of the parents from serv- 
ing as the legal guardian and many 
courts are amenable to appointing a 
parent as legal guardian where the 
only purpose of the legal guardianship 
is to safeguard a minor’s settlement 
proceeds. 

The establishment of a legal guardi- 
anship is an effective means of 
protecting the minor’s interests—even 
where the parent serves as the legal 
guardian—because the guardian is re- 
quired to file annual reports with the 
court documenting what has been done 
with the guardianship’s assets. In some 
circumstances, the court may also re- 
quire the guardian to obtain a bond to 
ensure that the guardian’s fiduciary 
position is not abused. 


Guardian Ad Litem 

If a minor has a claim for personal 
injury, property damage, or wrongful 
death where the gross amount of the 
settlement equals or exceeds $10,000, 
the court may appoint a guardian ad 
litem to represent the minor’s inter- 
ests.8 Where the settlement equals or 
exceeds $25,000, the court is required 
to appoint a guardian ad litem to 
represent the minor’s interests.? Here 
again, for purposes of determining 
whether the appointment of a guardian 
ad litem is required, it is clear that the 
total amount of the settlement con- 
trols, not the total amount that the 
minor actually receives.!° 

If a legal guardianship has already 
been established, and the legal guard- 
ian’s interests are not potentially ad- 
verse to the minor’s interests, the court 
will not appoint a separate guardian 
ad litem unless it determines that a 
guardian ad litem is “necessary.”!! How- 
ever, where one of the parents is serv- 
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ing as the legal guardian, and the 
amount of the settlement is substan- 
tial, it is likely that the court will 
require the appointment of a guardian 
ad litem. If an independent third party 
is already serving as the legal guard- 
ian, a guardian ad litem is probably 
“otherwise unnecessary.” 

When determining whether the ap- 
pointment of a guardian ad litem is 
required, “[a] proposed settlement is 
deemed to exceed $25,000 if the gross 
amount payable exceeds $25,000 with- 
out reduction to reflect present value 
or fees and costs.”!2 The Probate and 
Guardianship Committee Notes to Rule 
5.636(f) reinforce this point: “[TJhe to- 
tal settlement. . . is not limited to the 
amounts received only by the minor, 
but includes all settlement payments 
or proceeds received by all parties to 
the claim or action.” 

No later than five days before the 
hearing on the petition for approval of 
the settlement, the guardian ad litem 
is required to file a report, indicating 
whether the proposed settlement will 
be in the best interest of the minor.!% 
The guardian ad litem’s report must 
include certain information specified 
in Fla. Prob. R. 5.636(f)(1-3). The guard- 
ian ad litem is entitled to recover 
reasonable fees and costs from the 
gross proceeds of the settlement. 14 


Availability of Interest 

Court approval of settlements in- 
volving minors can sometimes be time 
consuming and expensive. Problems 
may arise when a settlement agree- 
ment has been executed before court 
approvai has been obtained. When this 
occurs, plaintiffs sometimes demand 
interest based on the theory that their 
clients have been denied use of the 
settlement proceeds during the period 
between the signing of the settlement 
agreement and court approval of the 
settlement. There is statutory author- 
ity for the proposition that plaintiffs 
who have settled claims are entitled 
to receive interest if they are not paid 
within 20 days after the date that the 
settlement agreement was signed. F.S. 
§627.4265 provides that: 


In any case in which a person and an 
insurer have agreed in writing to the settle- 
ment of a claim, the insurer shall tender 
payment according to the terms of the 
agreement no later than 20 days after such 
settlement is reached. The tender of pay- 
ment may be conditioned upon execution 
by such person of a release mutually agree- 
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able to the insurer and the claimant, but if 
the payment is not tendered within 20 days, 
or such other date as the agreement may 
provide, it shall bear interest at a rate of 
12 percent per year from the date of the 
agreement; however, if the tender of pay- 
ment is conditioned upon the execution of 
a release, the interest shall not begin to 
accrue until the executed release is ten- 
dered to the insurer. 


A strict reading of F.S. §627.4265 
seems to entitle a plaintiff to recover 
interest from an insurance company 
even where the sole reason for delay 
was the need to obtain court approval 
of a settlement with a minor. However, 
this statute was probably not intended 
to allow a party to recover interest 
where the cause of the delay was 
compliance with a requirement in an- 
other section of the Florida Statutes. 
To clarify this ambiguity, the legisla- 
ture should amend F.S. §627.4265 to 
provide an exception where the sole 
reason for delay was the need to obtain 
court approval for the settlement of a 
minor’s claim. 

In the meantime, courts confronted 
with a demand for interest should 
refuse to award interest if the sole 
reason for delay was the need to obtain 
court approval.!5 Otherwise, plaintiffs 
are free to use the threat of interest to 
coerce defendants into foregoing court 
approval of settlements with minors. 
When a plaintiff threatens to seek 
interest, a defendant is left with the 
difficult choice of either 1) following the 
law and seeking court approval, thereby 
subjecting themselves to the possibility 
of an assessment of statutory interest, 
or 2) ignoring the law and not seeking 
court approval in order to avoid the 
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assessment of interest. Assessing in- 
terest would discourage parties from 
seeking court approval of settlements 
and defeat the important public policy 
of protecting minors from unfair settle- 
ments. In addition, a defendant should 
not be penalized by having to pay 
interest for following the law. 

The entire interest issue can be 
avoided if the settlement agreement is 
not entered into before court approval 
is obtained. For this reason, defense 
counsel should either refuse to sign 
settlement agreements until they have 
been approved by a court, or obtain a 
stipulation from the plaintiff's counsel 
that they will not seek interest. If a 
settlement agreement has been signed 
and no stipulation obtained, defense 
counsel should offer to place the settle- 
ment funds in the plaintiff's lawyer’s 
trust account or the registry of the 
court. If this is not done, the plaintiff 
will be in a position to argue that they 
should receive interest because defen- 
dant has had use of the settlement 
funds in the period between the signing 
of the settlement agreement and court 
approval of the settlement. 


Preparation of 
Pleadings and Filing Fee 

Because obtaining court approval of 
a settlement with a minor can be more 
time-consuming and more expensive 
than a typical settlement involving 
only an adult, a practical question 
arises as to whose responsibility it is 
to prepare the necessary pleadings and 
pay the filing fee. 

Where only court approval, but not 
the establishment of a legal guardian- 
ship, is necessary, the amount of time 
involved in preparing the petition for 
approval is not great. On the other 
hand, where the establishment of a 
legal guardianship is required, the 
amount of time required is more sub- 
stantial. In both cases, it is usually one 
of the minor’s parents that serves as 
the petitioner and, therefore, the par- 
ent is required to sign the petition for 
approval. Practical considerations sug- 
gest that the plaintiff's (minor’s) law- 
yer take the responsibility for drafting 
the pleadings since the minor’s lawyer 
will be in the best position to secure 
the petitioner’s (parent’s) cooperation. 
In this situation, a fair compromise 
might involve the plaintiff drafting and 
filing the pleadings and the defendant 
paying the filing fee. 


A more difficult problem sometimes 
arises where a legal guardianship is 
required. The establishment of a legal 
guardianship may require several plead- 
ings and even if The Florida Bar forms 
are used, the drafting of these plead- 
ings may take more time than many 
lawyers can afford to spend. Time pres- 
sures become especially problematic 
where the amount of the settlement is 
not great, and the minor’s lawyer is 
retained on a contingency-fee basis. In 
addition, it should be noted that a legal 
guardianship continues until the mi- 
nor reaches the age of 18 and guardian- 
ship reports must be prepared and filed 
annually. This results in additional 
expense and inconvenience. 

Because the expenses associated with 
the administration of a legal guardian- 
ship can be properly charged against 
the guardianship assets, the opportu- 
nity to perform additional legal work 
in administering the guardianship may 
be viewed as a benefit by some lawyers. 
However, in most situations, the legal 
work associated with the administra- 
tion of a guardianship may not be 
covered in the plaintiff's lawyer’s contin- 
gency fee arrangement. In order to 
avoid confusion, clients should be in- 
formed about additional charges for 
the administration of the guardianship 
in advance, and clients should also be 
advised to consider the ongoing legal 
fees associated with a legal guardian- 
ship when they evaluate the defen- 
dant’s settlement offer. In view of the 
various legal requirements, a client 
may actually end up with more money 
and less inconvenience by accepting a 
gross settlement of $4,999 instead of a 
gross settlement exceeding $5,000. 

The foregoing discussion raises an 
important point. For various reasons, 
there is very little incentive from the 
plaintiff's perspective to raise the issue 
of court approval. Plaintiffs have little 
to gain by court approval of a minor’s 
settlement. In fact, because the addi- 
tional requirements necessary for set- 
tling a minor’s claim may reduce the 
total profit on a case, some plaintiffs’ 
lawyers may be tempted to remain in 
blissful ignorance and simply ignore 
the court approval requirement. On 
the other hand, some defense counsel 
may fail to raise the court approval 
issue until after a settlement agree- 
ment is executed in order to avoid the 
plaintiff seeking an enhanced settle- 
ment amount to cover the additional 
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expenses associated with court ap- 
proval. If not raised by the plaintiffs 
counsel, the issue of court approval 
should be raised by defense counsel 
during the settlement negotiations so 
that the plaintiff's counsel will be on 
notice that court approval will be 
sought. This will allow the plaintiff's 
counsel to properly advise his or her 
client about the additional time and 
expense required. More importantly, 
the interests of minors will be betier 
protected if all lawyers get into the 
habit of raising the issue of court 
approval in settlement discussions. 

In sum, when confronted with a 
settlement of a minor’s claim, court 
approval should always be obtained 
unless the total, gross amount of the 
settlement is less than $5,000. A settle- 
ment in which the minor receives in 
excess of $5,000 will probably require 
court approval and the establishment 
of a legal guardianship. A settlement 
in which the minor receives in excess 
of $25,000 will probably require court 
approval, the establishment of a legal 
guardianship, and the appointment of 
a guardian ad litem. The chart below 
summarizes the requirements. 

The requirements involved in set- 
tling a minor’s claim are somewhat 
confusing, and this confusion is compli- 
cated by the fact that these situations 
tend to arise in most practices rather 
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infrequently. Consequently, many law- 
yers are unfamiliar or uncomfortable 
with the procedures for settling a claim 
involving a minor. The end result of 
this unfamiliarity is that the interests 
of minors are not protected to the 
extent that the legislature intended. 
As noted above, the legislature should 
takes steps to clarify the law in this 
area. The creation of a separate part 
of the guardianship statute!® dealing 
solely with the settlement of minors’ 
claims would serve to both clarify the 
law and make more lawyers aware of 
the requirements for settling claims 
involving minors. 0 


Total Gross Amount 
of Settlement 


Court 
Approval 


Less than $5,000 No 


Greater than $5,000 
but less than $10,000 


Yes 


Greater than $10,000 Yes 
but less than $25,000 
Greater than $25,000 Yes 


Requirements to Settle a Minor’s Claim 


Guardian 


Legal 
Guardianship Ad Litem 


No No 


Yes, if minor No 
actually receives 


more than $5,000 


Yes, if minor Maybe 
actually receives 

more than $5,000 

Yes, if minor Yes 


actually receives 
more than $5,000 


1 In Sullivan v. Department of Transpor- 
tation, 595 So. 2d 219 (Fla. 2d D.C.A. 1992), 
the court recognized that the legislature has 
not created pre-suit procedures for settling 
minors’ claims exceeding $5,000. The court 
treated this omission as an oversight and 
held that settlement of pre-suit claims must 
be approved by a court of competent 


jurisdiction despite the legislature’s omis- 


sion of such procedures. 

2 Committee Notes to Fia. Pros. R. 5.636. 

3 Id. “All other circumstances” would 
presumably include a situation where an 
action was filed, settled, and closed, but one 
of the parties later desired to reopen the 
settlement and modify it in some way. 

4 Fra. Star. §768.25. 

5 See In Re: Wells, No. 94-CP-285 (Fla. 
Cir. Ct. 10th Cir., Unpublished Opinion). 

6 See In Re: Uniform Procedures of the 
General Civil Division of the Circuit Court, 
13th Jud. Cir., Jan. 30, 1984. 

7 Fra. Star. §744.387(3)(b). 

8 Fra. Str. §744.301(4)(a). Although this 
statute states that the court “may” appoint 
a guardian ad litem if the gross settlement 
amount exceeds $10,000, the statute does 
not provide any guidelines for courts to use 
in making this determination. Consequently, 
whether to appoint a guardian ad litem 
where the amount involved is between 
$10,000 and $25,000 is left to the complete 
discretion of the court. 

9 Fra. Svar. §744.301(4)(a). 

10 See Committee Notes to Fa. Pros. R. 
5.636(e). 

11 Star. §744.301(4)(a); Fira. Pros. R. 
5.636(d). 

12 Pros. R. 5.636(e). 

13 Fa. Pros. R. 5.636(f). 

14 Fra. Star. §744.301(4)(b). 

15 See In Re: Wells, No. 94-CP-285 (Fla. 
Cir. Ct. 10th Cir., Unpublished Opinion) 
where a claim for interest based on FLa. 
Star. §627.4265 was denied. 

16 See Fia. Stat. ch. 744. 


Tom Barber is an associate with 
Carlton, Fields, Ward, Emmanuel, 
Smith & Cutler, P.A., in Tampa. 
Mr. Barber received his B.A. from 
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vania. He is a member of Carlton 
Fields’ general litigation department. 
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FLORIDA’Ss NEw PARTNERSHIP LAW 


by John W. Larson, Richard B. Comiter, and Marilyn B. Cane 


he 1995 Florida Legisla- 
ture completely rewrote 
Florida partnership law by 
adopting the Florida Re- 
vised Uniform Partnership Act 
(FRUPA) and authorizing limited li- 
ability partnerships (LLPs) in Florida.! 

The original Uniform Partnership 
Act (UPA) was approved by the Na- 
tional Conference of Commissioners 
on Uniform State Laws (NCCUSL) in 
1914 and, with few amendments, was 
adopted by every state except Loui- 
siana.? The effort to revise the UPA 
began in 1987,3 and the final version 
of the Revised Uniform Partnership 
Act (RUPA or Revised Uniform Act) 
was adopted by NCCUSL, and ap- 
proved by the American Bar Associa- 
tion, in August 1994.4 After review and 
some minor revisions by a joint draft- 
ing committee of the Business Law and 
Tax sections, The Florida Bar included 
FRUPA in its 1995 legislative propos- 
als. 

Texas enacted the first limited liabil- 
ity partnership provisions in 1991, but 
RUPA contains no such provisions.® 
An LLP is essentially a general part- 
nership in which, by virtue of statutory 
provisions, the partners have no per- 
sonal liability, as partners, for certain 


partnership debts and obligations. LLPs 
are designed especially for profession- 
als, such as lawyers and accountants, 
in order to shield the partners from 
personal liability for the malpractice 
of their fellow partners. The Florida 
LLP provisions were introduced inde- 
pendently of FRUPA,® although even- 
tually passed as part of the same bill.” 

This article examines some of the 
more significant policy changes from 
the UPA and provides a general over- 
view of the substantive law aspects of 
FRUPA, as well as the new Florida 
LLP provisions.® 


Major Policy Choices 
e Most FRUPA Rules Are Default Rules, 
Not Mandatory 

With only a few specific exceptions, 
FRUPA permits partners to contract 
out of the statutory rules that govern 
relations among themselves. The gen- 
eral rule is that the partnership agree- 
ment governs the relations among the 
partners and between the partners and 
the partnership.? The provisions of 
FRUPA govern to the extent the part- 
nership agreement does not provide 
otherwise. There are exceptions to the 
general rule, however, and a few 
immutable core provisions of FRUPA 
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may not be abrogated by agreement.!° 
Most importantly, neither the part- 
ners’ fiduciary duties of loyalty and 
care, nor their obligation of good faith 
and fair dealing, may be eliminated 
entirely, although the partners by agree- 
ment may identify activities that do 
not violate the duty of loyalty or may 
determine standards by which to meas- 
ure good faith. 
e FRUPA Adopts an Entity Theory to 
Achieve Simplicity 

FRUPA states expressly that a part- 
nership is an entity, and most of the 
statutory rules unequivocally adopt the 
entity theory of partnership.!! The ques- 
tion of whether and when a partner- 
ship is to be treated as an entity versus 
an aggregate has caused confusion and 
litigation under the UPA.!2 Giving clear 
expression to the entity nature of a 
partnership is intended to allay previ- 
ous concerns stemming from the aggre- 
gate theory, such as the necessity of a 
deed to convey title from the old part- 
nership to the new partnership every 
time there is a change of cast among 
the partners. }8 

Under the entity theory, the UPA 
property concept of tenancy in partner- 
ship is abolished. Property acquired 
by a partnership becomes property of 


2 
: 


Art by Joe McFadden Pe 
r 


the partnership, not of the partners 
individually,'4 and a partner has no 
transferable interest in specific part- 
nership property.!5 Property is “part- 
nership property” when acquired in the 
partnership name or in the name of 
one or more partners with an indica- 
tion of their capacity as partners or of 
the existence of a partnership.!® 

As an entity, a partnership may sue 
and be sued in the partnership name. !7 
A judgment against a partnership is 
not by itself a judgment against a 
partner, and a judgment against a 
partnership may not be satisfied from 
a partner’s assets unless there is a 
judgment against the partner.!® A judg- 
ment creditor of the partnership is 
generally required to levy unsuccess- 
fully on the partnership’s assets before 
levying on a partner’s individual prop- 
erty.!9 Moreover, the rights of part- 
nership creditors are generally un- 
affected by the dissociation of a partner 
or by the addition of a new partner, 
unless otherwise agreed.2° Under 
FRUPA, partners are also permitted 
to sue the partnership at any time, 
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rather than being confined to an action 
for dissolution or to an accounting.?! 
Thus, the entity approach greatly sim- 
plifies suits by and against a partner- 
ship. 

Because of concerns arising from the 
adoption of the entity theory, the Bar 
drafting committee reviewed the part- 
nership tax classification issue for part- 
nerships formed under FRUPA. The 
committee concluded that a partnership 
formed under the act should satisfy the 
four-item classification test under the 
Treasury Regulations”? and, therefore, 
be classified as a partnership, rather 
than a corporation, for federal income 
tax purposes. However, because under 
FRUPA most of the statutory “rules” 
are merely default rules, it is possible 
to draft a partnership agreement in a 
manner which fails to comply with the 
Treasury Regulations. Thus, practi- 
tioners must understand the inter- 
play between the FRUPA rules and 
the Treasury Regulations in draft- 
ing partnership agreements. 

e FRUPA Authorizes the Filing of Part- 
nership Statements 
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No filing is required to create a 
partnership under the UPA, nor is a 
filing so required under FRUPA. 
FRUPA does, however, provide for the 
voluntary filing with the Department 
of State of a registration statement?3 
and other statements, such as a state- 
ment of partnership authority.24 Un- 
like the RUPA, under FRUPA a partner- 
ship must, as a prerequisite to the 
filing of most other statements 
authorized by the act, first file a regis- 
tration statement with the Depart- 
ment of State.25 A statement of author- 
ity, if filed, must name the partners 
authorized to execute an instrument 
transferring real property held in the 
name of the partnership? and may 
also contain any other matter the part- 
nership chooses, such as the authority, 
or limitations upon the authority, of 
some or all of the partners to enter into 
other transactions on behalf of the 
partnership.2’ A grant of authority to 
transfer real property, or a restriction 
on a partner’s authority to transfer 
real property, is effective only if re- 
corded with the land titles.28 Other 
grants of authority bind the partner- 
ship as to a person who gives value 
without knowledge that the partner, 
in fact, has no authority;29 on the other 
hand, other restrictions on a partner’s 
authority only bind a third party who 
actually knows of the restriction.®° Al- 
though the use of a statement of part- 
nership authority is voluntary, it is 
likely to become common practice un- 
der FRUPA, especially for the transfer 
of real property.3! 

e FRUPA Provides an Explicit State- 
ment of a Partner’s Fiduciary Duties 

The UPA provides very little guid- 
ance regarding the fiduciary obligation 
of partners.32 FRUPA states expressly 
that a partner owes to the partnership 
and the other partners the fiduciary 
duties of loyalty and care as set forth 
in the act.33 A partner’s duty of loyalty 
includes (but is not limited to) the 
following three rules:54 1) A partner 
must account to the partnership and 
hold as trustee for it any property, 
profit, or benefit derived by the partner 
in the conduct and winding up of the 
partnership business or from a use by 
the partner of partnership property, 
including the appropriation of a part- 
nership opportunity;°> 2) A partner 
must refrain from dealing with the 
partnership on behalf of a party having 
an interest adverse to the partner- 
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ship;** and 3) A partner must refrain 
from competing with the partnership.37 

Although FRUPA prohibits the part- 
nership agreement from eliminating 
or waiving the duty of loyalty, the 
agreement may identify specific types 
or categories of activities that do not 
violate the duty of loyalty, if not mani- 
festly unreasonable.** Any specific act 
or transaction that otherwise would 
violate the duty of loyalty may, after 
full disclosure of all material facts, be 
authorized or ratified by the other 
partners.9 

A partner’s duty of care to the part- 
nership and the other partners in the 
conduct and winding up of the partner- 
ship business is limited to refraining 
from engaging in grossly negligent or 
reckless conduct, intentional miscon- 
duct, or a knowing violation of law.*° 
The duty of care may not be reduced 
unreasonably in the partnership agree- 
ment.*! 

A partner is required to discharge 
duties under the act and under the 
partnership agreement, and to exercise 
any rights, consistently with the obli- 
gation of good faith and fair dealing. 


This obligation may not be eliminated 
in the partnership agreement, but the 
partners by agreement may determine 
the standards by which the perform- 
ance of the obligation is to be measured 
if the standards are not manifestly 
unreasonable.42 A partner does not 
violate any duty or obligation under 
the act or the partnership agreement 
merely because the partner’s conduct 
furthers the partner’s own interest.*% 
e FRUPA Rewrites the Rules on Part- 
nership Breakups 

Under the UPA, the rules on part- 
nership breakups are all based on a 
“dissolution” of the partnership, which 
is defined as the change in the relation 
of the partners caused by any partner 
ceasing to be associated in the carrying 
on of the business.44 The UPA defini- 
tion and use of the term “dissolution” 
have led to considerable confusion. In 
addition, the UPA definition, based as 
it is on the departure of any partner, 
reflects an emphasis on the aggregate 
theory of partnerships that is inconsis- 
tent with FRUPA’s move to an entity 
theory. More significantly, the entity 
theory of partnership provides a con- 


Florida Corporate and 
UCC Services 


CORPORATE INFORMATION 

Corporate Search 

* Certificate of Good Standing 

¢ Certified Copies 
Name Availability/Reservations 
Articles of Incorporation 
Qualifying Foreign Corporations 
Registered Agent Service 

¢ Corporate Kits 

¢ Reinstatements 


Document Filing & Retrieval 


UCC SEARCHES & FILINGS 
MOTOR VEHICLE RECORDS 
NON-TAXABLE CERTIFICATES 
FICTITIOUS NAME SERVICES 
TAX LIENS/JUDGMENTS 


1-Hour and Same-Day Service 
Search The Nation” 


ceptual means of continuing the firm 
itself despite a partner’s withdrawal 
from the firm. Thus, while retaining 
much of the substance of the UPA rules 
on partnership breakups, FRUPA rede- 
fines the term “dissolution” and limits 
its significance. 

The new breakup rules are divided 
among three articles, each of which has 
a central provision. Art. 6 concerns 
partner “dissociations,” which are with- 
drawals and other departures, such as 
expulsions. Its central provision lists 
all the ways in which a partner dissoci- 
ates,*5 including the UPA rule that a 
partner may dissociate at will, even in 
a fixed-term partnership.*6 

Art. 7 provides for the buyout of a 
dissociated partner’s economic interest 
in lieu of winding up the business, 
unless the partner’s dissociation re- 
sults in a dissolution.‘’ If there is no 
dissolution, the remaining partners 
have a right to continue the business 
and the dissociated partner has a right 
to be paid the value of his or her 
partnership interest. The central pro- 
vision of this article describes the 
buyout in greater detail than present 
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law and provides for a judicial determi- 
nation of the buyout price if the part- 
ners are unable to agree. The buyout 
price is the amount that would have 
been distributable to the dissociated 
partner in a dissolution under Art. 8 if 
the assets of the partnership were sold 
at a price equal to the greater of the 
liquidation value or the value based 
on a sale of the entire business as a 
going concern without the dissociated 
partner.*® 

Art. 8 concerns the situations in 
which a dissociation or other event 
causes a winding up of the partnership 
business. Its central provision states 
that “a partnership is dissolved, and its 
business must be wound up, only upon” 
the occurrence of one of the listed 
events.*9 Accordingly, in many situ- 
ations under FRUPA, the departing 
partner is simply bought out under 
Art. 7, and there is no dissolution or 
winding up of the partnership’s busi- 
ness. FRUPA does, however, retain the 
present rule that gives a partner at 
will the power to compel a winding up 
of the partnership business,®° unless 
that right is waived.5! 

The breakup rules also expand the 
concept of a voluntary filing system as 
a means of affording notice to third 
persons. Any partner or the partner- 
ship may file a statement of dissocia- 
tion®? or a statement of dissolution,®? 
as the case may be. After 90 days, the 
filings are deemed notice to third per- 
sons for the purpose of winding down 
partners’ apparent authority and lin- 
gering personal liability for partner- 
ship obligations. Although a signifi- 
cant departure from present law, such 
filings by partnerships, and record check- 
ing by creditors and others transacting 
business with partnerships, should be- 
come common practice, as it has been 
in the commercial law area, because 
of the compelling incentives to do so. 

e FRUPA Creates a Safe Harbor for 
Partnership Conversions and Mergers 

Art. 9 is new and expressly authorizes 
the conversion and merger of partner- 
ships.54 FRUPA permits 1) a general 
partnership to convert to a limited 
partnership® and 2) a limited partner- 
ship to convert to a general partner- 
ship.56 FRUPA treats the converted 
entity for all purposes as the same 
entity that existed before the conver- 
sion, and all obligations of the convert- 
ing partnership continue as obligations 
of the converted partnership.*’ Al- 


After 90 days, the 
filings are deemed 
notice to third 
persons for the 
purpose of winding 
down partners’ 
apparent authority 
and lingering 
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partnership 
obligations 


though title to all personal property 
owned by the converting partnership 
remains vested in the converted en- 
tity,5® title to real property must be 
transferred by deed to the converted 
entity.59 

FRUPA authorizes the merger of a 
partnership with one or more general 
or limited partnerships, and the sur- 
viving entity may be either a general 
or a limited partnership.®° As in a 
corporate merger, the separate exis- 
tence of every partnership that is a 
party to the merger (other than the 
surviving entity) ceases,®! and all obli- 
gations of every party to the merger 
become the obligations of the surviving 
entity.® As in the case of a conversion, 
all personal property owned by the 
parties to the merger vests in the 
surviving entity, but title to real prop- 
erty must be transferred by deed to the 
surviving entity.®3 Art. 9 makes clear, 
however, that it is not exclusive, but 
merely a safe harbor that assures the 
legal validity of conversions and merg- 
ers effected in compliance with its 
requirements.®4 


Other Policy Choices 

Under FRUPA, as under the UPA, a 
partnership is formed by “the associa- 
tion of two or more persons to carry on 
as co-owners a business for profit.”6 
A “partnership” under the UPA in- 
cludes both general and limited part- 
nerships.®6 FRUPA, however, provides 
that a business association formed un- 
der any other statute, except a pre- 
decessor statute (UPA) or a compara- 
ble statute of another jurisdiction, is 
not a partnership.®’ Thus, a limited 
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partnership is not a partnership under 
FRUPA because it is formed under the 
Revised Uniform Limited Partnership 
Act (RULPA).® 

A related change is the deletion of 
the UPA provision stating that the 
UPA governs limited partnerships in 
cases not provided for in RULPA.®9 
Since RULPA already provides that 
the UPA governs in any case not pro- 
vided for in RULPA,” the additional 
linkage in FRUPA is unnecessary and 
more appropriately leaves to RULPA 
the determination of the applicability 
of FRUPA to limited partnerships.7! 

FRUPA imports the concepts of 
“knowledge,” “notice,” and “a notifica- 
tion” from the Uniform Commercial 
Code.72 

FRUPA provides that a partnership’s 
internal affairs are governed by the 
laws of the state in which its chief 
executive office is located.73 This is 
merely a default rule that can be 
varied by agreement. 

FRUPA gives more detailed guidance 
on whether property is partnership 
property or a partner’s separate prop- 
erty. Property is “partnership prop- 
erty” if it is acquired in the partnership 
name or in the name of one or more of 
the partners with an indication in the 
instrument transferring title to the 
property of the person’s capacity as a 
partner or of the existence of a partner- 
ship.74 Property is presumed to be 
partnership property if it is purchased 
with partnership funds.”5 Property is 
presumed to be “separate property” if 
it is acquired in the name of one or 
more partners without an indication 
of the person’s capacity as a partner 
and without use of partnership funds.76 

FRUPA makes two minor changes 
to the UPA rule which provides that 
every partner is an agent of the partner- 
ship for the purposes of its business.77 
First, FRUPA makes explicit that the 
key concept is the carrying on in the 
usual way business “of the kind” car- 
ried on by the partnership, thus declar- 
ing relevant the business practices of 
other partnerships.”® Second, FRUPA 
eliminates the UPA list of acts that 
require unanimous consent,”? leaving 
this determination to the courts. 

FRUPA expands the special UPA 
rules®° applicable to the transfer of 
partnership real property to cover the 
transfer of personal or other property, 
as well. Property held in the name of 
the partnership may be transferred by 


i 


an instrument of transfer executed by 
any partner in the partnership name, 
subject to the effect of a limitation in 
a statement of partnership authority.8! 
Generally, the burden is on the part- 
nership to prove a partner’s lack of 
authority for a transfer.8? Partnership 
property held in the name of one or 
more persons other than the partner- 
ship, without an indication in the in- 
strument transferring the property to 
them of their capacity as partners or 
of the existence of a partnership, may 
be transferred by the persons in whose 
name the property is held.83 In that 
situation, FRUPA generally protects a 
transferee who gave value without 
knowledge that it was partnership prop- 
erty.®4 

FRUPA reflects a number of changes 
to the UPA default rules governing the 
rights and duties of the partners inter 
se. Under FRUPA, each partner is 
deemed to have an account that 1) is 
credited with his or her contribution 
and share of any profits, and 2) is 
charged with any distributions and his 


or her share of any losses.®> By agree- 
ment, the partnership may adopt a 
different accounting system, so this is 
merely a default provision to be used 
in settling the partners’ accounts in the 
absence of another accounting 
method.86 FRUPA continues the UPA 
default rule’? that profits are shared 
equally and that losses, whether capi- 
tal or operating, are shared in the 
same proportion as profits.8 

FRUPA mandates that a partner- 
ship must provide partners and their 
agents and attorneys with access to its 
books and records.®9 FRUPA continues 
the UPA rule” that, on demand, part- 
ners are entitled to information 
concerning the partnership’s business 
and affairs.9! FRUPA also affords part- 
ners another new information right 
that, in effect, imposes a disclosure 
duty on partners. Under FRUPA, each 
partner must furnish to the other part- 
ners, without demand, any information 
concerning the partnership’s business 
and affairs reasonably required for the 
proper exercise of their rights and 


duties under the partnership agree- 
ment and the act.92 

Under FRUPA, the only transferable 
interest of a partner in the partnership 
is the partner’s share of the profits and 
losses and the partner’s right to receive 
distributions.% 

Under FRUPA, a dissociated partner 
has continuing apparent authority to 
bind the partnership in,% and linger- 
ing exposure to personal liability for,% 
partnership transactions entered into 
within a year after his or her dissocia- 
tion, but only if the other party to the 
transaction reasonably believes when 
entering the transaction that the disso- 
ciated partner is a partner and does 
not have notice of the dissociation. 
Both the apparent authority and con- 
tinued exposure to liability of a dissoci- 
ated partner are cut off 90 days after 
the filing of a statement of disso- 
ciation.%7 

FRUPA spells out in greater detail 
the rules for settling accounts among 
partners in winding up the business. 
The assets of the partnership must 
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~“ Past and Current Driver’s License Data 

Driving Records 

“ Accident Reports (including complete narratives) 

Workers’ Compensation Claims 


q 
q 


ublic Records Report 


Corporation - Automated Sample 


AUTOMATED SAMPLE DATA CORP. 
P.O. BOX 14189 
TALLAHASSEE, FL 32317 


Corporation Number: J34331 
Original Filing Date: 9/22/86 
Corporate Status: Active 


Filing Type: DOMESTIC FOR PROFIT 
Federal Employer ID: 592725441 
Corporate Reporting: 3/20/92 4/08/93 6/1 


LAWSON-SMITH, DANIELLE M. 
1331 EAST LAFAYETTE STREET 
TALLAHASSEE, FL 32301 


Summary 


Dwight Allen Williams a 39 year old, 6°00" wi 
social security number 254-32-7896, was iss 


He was first issued a Florida drivers license o 
163 (Class: “E” - REGULAR OPERATOR 
on June 12, 2000. 


Lic#: 9325738 for: WILLIAMS, DWIGI 


JAN-95/AUG-93 
JUN-93/APR-89 
SEP-85/SEP-85 
NOV-83/NOV-83 


ccidents/C: Records - Fiq 
Accident #: 3332258 
Accident #: 38302807 
Accident #: 13185133 
Accident #: 14234980 


Workers’ Comp tio 
2 Worker Compensation 
Total Medical Paid: $12,48 


Real Property O 
bwner’s Name: W! 
Property Type: Single Fa 
County/Property No.: BR 
Legal Description: 
1994 Assessed Value: 
Purchased in October 1 


Name: Sarr, DANIEL 
4 DOB: SSN: 71-60-5062 
+ Known addresses: 
Ab 
vice President 
‘4 
‘4 cens& A G 
w NONE ble Lookup: utom E 
\¢ ASD Known / 171-40 ‘ample Port 
FEL Number: 592725441 Data 
of 
a, ucc Lien FESS GOODMAN Contents 
HASSEE, UTOM, rporate 
possible associates Probable Section 2. -ATED Information 
on 4 fee, and 
ESTATE S tor 
ype: NOTARY PUBLIC WILLIAMS: 
198084 AC god: 706092 
_ | Possible s 
TAS SERVICE CORY -87 = 
nse ADAMS KIMB! Known Subject Ada Case »P 
WALSH B JUL-9S/FEB-95__ res: Natic D RE. 
BN 167 1 NE 
OAK we 719 Si ght Alle Re 
sets POWERS DARREN SOAK n With. 
124 
posse BAILEY py & SUSAN Table of conten 
as p60 NY TRS Section 1. 
Dwight 4 AN 3-R <ar Drivin, TLLiams **** 
9088 No Additional Information FOU ii Maps WNa 3.40 


first be applied to discharge its obliga- 
tions to creditors; any surplus is ap- 
plied to pay in cash the net amount 
due to the partners in accordance with 
their rights.9° The profits and losses 
resulting from the liquidation of the 
partnership assets must be credited 
and charged to the partners’ accounts.” 
Partners are required to contribute the 
amount necessary to satisfy all part- 
nership obligations. 

FRUPA, in effect, abolishes the so- 
called “jingle rule” rule which gives 
partnership creditors priority as to part- 
nership property and separate credi- 
tors priority as to separate property.!®! 
Moreover, partners who are creditors 
of the partnership are treated the same 
as other creditors, rather than being 
subordinated to outside creditors.!° 


Applicability of FRUPA 

FRUPA takes effect on January 1, 
1996.13 It governs all partnerships 
formed thereafter,!°4 and any existing 
partnership that voluntarily elects to 
be governed by FRUPA.! After Janu- 
ary 1, 1998, FRUPA governs all Flor- 
ida partnerships. 1° 


Limited Liability 
Partnership Provisions 

Effective July 1, 1995,!°7 any Florida 
partnership may register with the De- 
partment of State as a limited liability 
partnership (LLP).!°8 The registration 
fee is $100 for each partner who is a 
Florida resident.!°9 An LLP must main- 
tain at least $100,000 per partner of 
liability insurance coverage.!!° The 
name of a registered limited liability 
partnership must contain those words 
or the designation “LLP.”!1 

A partner in an LLP is not individu- 
ally liable for the obligations or liabili- 
ties of the partnership, whether in tort 
or contract, arising from errors, omis- 
sions, negligence, malpractice, or wrong- 
ful acts committed by another partner 
or by an employee or agent of the 
partnership.!!2 Each partner remains 
individually liable, jointly and sever- 
ally, for all other debts and obligations 
of the partnership, including his or her 
own errors, omissions, negligence, mal- 
practice, or wrongful acts and those 
committed by any person under his or 
her direct supervision and control.!!3 
Partnership assets are subject to all 
partnership liabilities, including mal- 
practice claims.!!4 

An LLP providing professional serv- 


Whether the practice 
of law as an LLP 
would require 
modification of the 
Rules Regulating 
The Florida Bar 
and approval by the 
Florida Supreme 
Court remains 
uncertain 


ices regulated by a state agency re- 
mains under the supervision of the 
regulatory agency.!15 Whether the prac- 
tice of law as an LLP would require 
modification of the Rules Regulating 
The Florida Bar and approval by the 
Florida Supreme Court remains uncer- 
tain. 

The liability of partners in a Florida 
LLP is determined by Florida law, 
which applies in the event of a conflict 
of laws with respect to a partner’s 
liability.!16 A Florida LLP may conduct 
its business in any state or foreign 
jurisdiction,” and a foreign LLP may 
register to conduct business in Flor- 
ida.418 The liability of the partners of 
a registered foreign LLP is governed 
by the laws of the state or jurisdiction 
under which it was formed.!!9 


Conclusion 

RUPA reflects a significant number 
of major policy choices and changes 
from the UPA. To date, seven states 
have adopted RUPA.!2° Due to the 
default nature of many RUPA provi- 
sions, Florida practitioners must be- 
come thoroughly conversant with the 
rules and their underlying rationale 
in order to properly draft agreements 
for partnerships formed after January 
1, 1996. They must also analyze the 
impact of RUPA on existing partner- 
ships due to its retroactive effect after 
January 1, 1998. Florida partnerships 
desiring to shield their partners from 
vicarious tort liability may also enjoy 
LLP status. In short, Florida lawyers 
now have the most progressive and 
efficient partnership law in the nation 
with which to help their clients remain 
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competitive in today’s business envi- 
ronment. 0 


1 Both laws were enacted on May 4, 1995, 
as a part of 1995 Fla. Laws ch. 95-242. (The 
LLP provisions had actually been enacted 
two days previously by 1995 Fla. Laws ch. 
95-409, which was superseded by the later 
reenactment.) It is anticipated that FRUPA 
will be codified as Part III of Fia. Star. ch. 
620, (§§620.81001-620.8108). The LLP pro- 
visions have been renumbered by the Divi- 
sion of Statutory Revision and will appar- 
ently be included in Part II of ch. 620 
(§§620.78-620.789). Those section numbers 
will be used herein, rather than the section 
numbers found in 1995 Fla. Laws ch. 95- 
242. 

The Florida codification of FRUPA corre- 
sponds to the RUPA section numbers, so 
that, for example, Fia. Star. §620.8101 is 
RUPA §101. Citation herein is to FRUPA, 
and material nonuniform Florida amend- 
ments are noted. For a more comprehensive 
analysis of the new Florida legislation, see 
John W. Larson, Florida’s New Partnership 
Law: The Revised Uniform Partnership Act 
and Limited Liability Partnerships, 23 Fia. 
Sr. U.L. Rev. (forthcoming 1995). 

2 Florida adopted the UPA in 1972. See 
1972 Fla. Laws 351, ch. 72-108. It is codified 
as Part II of Fra. Smr. ch. 620 (1993) 
(§§620.56-.77). 

3 The NCCUSL Drafting Committee 
was appointed in large part in response to 
an ABA report which recommended some 
150 changes to the UPA. See Should the 
Uniform Partnership Act Be Revised?, 43 
Bus. Law. 121 (1987). Dean Donald J. Weid- 
ner, of the Florida State University College 
of Law, was named as the reporter. See 
generally Donald J. Weidner, Three Policy 
Decisions Animate Revision of Uniform Part- 
nership Act, 46 Bus. Law. 427 (1991); Larry 
E. Ribstein, A Mid-Term Assessment of the 
Project to Revise the Uniform Partnership 
Act, 46 Bus. Law. 111 (1990). 

4 See Prefatory Note to Unif. Partner- 
ship Act (1994), 6 U.L.A. 280, 281 (1995 
Supp.). See generally Donald J. Weidner & 
John W. Larson, The Revised Uniform Part- 
nership Act: The Reporters’ Overview, 49 
Bus. Law. 1 (1993). 

5 In 1994, NCCUSL felt that it was 
premature to consider limited liability part- 
nerships for uniform adoption, since at that 
time LLP’s were novel and there was insuf- 
ficient experience regarding their accep- 
tance. Today, over 30 states have adopted 
LLP legislation. An ad hoc ABA working 
group recently completed drafting a “Proto- 
type” Registered Limited Liability Partner- 
ship Act which integrates limited liability 
provisions directly into RUPA, and NCCUSL 
has appointed a committee to consider the 
“Prototype” proposal. 

6 FRUPA was introduced in the 1995 
Florida Legislature as SB 1690 and HB 
2187, and the LLP provisions were intro- 
duced as CS for HB 717 and CS for SB 894. 
The LLP bills were not part of The Florida 
Bar’s legislative program. On May 2, 1995, 
CS for HB 717 and HB 2187 were added 
by amendment to SB 2296 which was then 
enacted as 1995 Fla. Laws ch. 95-242. 

7 See 1995 Fla. Laws ch. 95-242, §§1- 
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That's why so many legal professionals call on First American 

Title Insurance Company. We've been serving the nation's 

legal profession since 1889. 


AMER, 
4 


4t 


YW Le 


First American Title Insurance Company 


STATE OFFICE: 200 W. FORSYTH ST., STE. 500, JACKSONVILLE, FL 32202 * (904)359-0333 
NATIONWIDE TOLL-FREE: (800) 544-3391 

NATIONAL HEADQUARTERS: 114 EAST FIFTH STREET, SANTA ANA, CA 92701 ° (714)558-3211 

SERVING TITLE INSURANCE NEEDS THROUGHOUT THE UNITED STATES 


Affiliated with The First American Financial Corporation 


A 
\ \ 
ce 
Ka \ ‘ 
= : b 
‘ 


12. 

8 All references to RUPA herein will 
be to the Uniform Partnership Act (1994), 
as adopted by NCCUSL and published at 6 
U.L.A. 280 (1995 Supp.). 

9 Fra. Star. §620.8103(1). 

10 Td. §620.8103(2). 

11 Jd. §620.8201. 

12 For a discussion of the widespread 
criticism of the aggregate theory, see MELVIN 
A. EIsenserGc, AN INTRODUCTION TO AGENCY 
AND ParTNERSHIP 38 (2d ed. 1995). Query: 
Should a change to the entity approach for 
state law purposes affect the “mixed bag” 
approach to partnership taxation used by 
the Treasury in Subchapter K? 

13 See RUPA §201, cmt. 

14 Fra. Star. §620.8203. 

15 Td. §620.8501. 

16 Td. §620.8204(1). 

17 Td. §620.8307(1). 

18 Td. §620.8307(3). 

19 Td. §620.8307(4). 

20 Jd. §620.8703. 

21 Td. §620.8405(1). Thus, a partner may, 
during the term of the partnership, sue for 
breach of the partnership agreement or for 
another partner’s breach of fiduciary duty. 

22 Treas. Reg. §§301.7701-2(b)-(e). 

23 Fra. Star. §620.8105(1). 

24 Id. §620.8303. 

25 Td. §620.8105(4). Registration is not 
a prerequisite for the filing of a statement 
of denial or a statement of dissociation. Id. 
The registration statement must include 
the name of the partnership, the street 
address of its chief executive office and 
principal Florida office, the names and ad- 
dresses of all current partners (or of an 
agent who will maintain a list of the part- 
ners and, on request for good cause shown, 
make it available to any person for inspec- 
tion), the partnership’s federal employer 
identification number, and the recorded 
document number of any partner that itself 
is an entity. Id. §620.8105(1). The filing fee 
for registration is $50. Jd. §620.81055. 

26 Id. §620.8303(1)(a). 

27 Id. §620.8303(1)(b). 

28 Id. §§620.8303(3)(b) and (4). 

29 Id. §620.8303(3)(a). 

3° Td. §§620.8301(1), .8303(5). In other 
words, a recorded limitation on a partner’s 
authority to transfer real property held in 
the name of the partnership constitutes 
constructive knowledge of the limitation, 
but a filed limitation on a partner’s appar- 
ent authority to transact other partnership 
business does not constitute constructive 
knowledge. The distinction reflects FRUPA’s 
policy of promoting reliance on record title 
to real property held in the partnership 
name. 

31 At the urging of the Real Property 
Section, Florida UPA §620.605(1), which 
provides for a recorded affidavit of partner- 
ship authority, has been retained as an 
alternative to a FRUPA statement of author- 
ity. It is somewhat revised and is now found 
in Fia. Star. §689.045(3). 

32 Other than §21, the UPA is silent 
with respect to a partner’s fiduciary duties, 
thus leaving such rules to judicial develop- 
ment. See, e.g., Meinhard v. Salmon, 249 
N.Y. 458, 463, 164 N.E. 454, 456 (1928) 
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(Cardozo, J.). 

33 See Fia. Star. §620.8404(1). The only 
duties FRUPA characterizes as “fiduciary” 
are the duty of loyalty in §620.8404(2) and 
the duty of care in §620.8404(3), which 
fiduciary duties are exclusive. That is in- 
tended to discourage judges from finding 
other fiduciary duties applicable to part- 
ners. 

34 Td. §620.8404(2). RUPA, on the other 
hand, provides that a partner’s duty of 
loyalty is limited to those three rules. The 
Florida non-uniform amendment is signifi- 
cant. Under FRUPA, the three statutory 
rules are not exclusive, and further judicial 
development of the duty of loyalty is possi- 
ble. 

35 That rule is based on UPA §21. 

36 That rule is derived from §§389 and 
391 of the RestareMENT (SECOND) OF AGENCY 
(1957). 

37 That rule is based on §393 of the 
RESTATEMENT (SECOND) oF AGENCY (1957). 

38 Fra. Star. §620.8103(2)(a)3 (first 
clause). 

39 Td. (second clause). 

40 Td. §620.8404(3). 

41 Jd. §620.8103(2)(b). 

42 Contractarian critics have expressed 
concern with the prohibition against the 
complete elimination of the fiduciary duties 
of loyalty and care, while traditionalists 
bemoan the contractual limitations permit- 
ted under RUPA. Compare Larry E. 
Ribstein, The Revised Uniform Partnership 
Act: Not Ready for Prime Time, 49 Bus. 
Law. 45, 52-61 (1993), with Allan W. Vestal, 
Fundamental Contractarian Error in the 
Revised Uniform Partnership Act, 73 B.U.L. 
Rev. 523 (1993). For a defense of the RUPA 
compromise, see Donald J. Weidner, RUPA 
and Fiduciary Duty: The Texture of Rela- 
tionships, 58 Law & Contemp. Pross. (forth- 
coming 1995). 

43 Fra. Stat. §620.8404(5). 

44 See UPA §29. 

45 Fra. Strat. §620.8601. 

46 Td. §620.8602(1) underscores that a 
partner may exercise this power at any 
time, rightfully or wrongfully. Moreover, 
this power cannot be waived in the partner- 
ship agreement. Id. §620.8103(2)(d). 

47 See id. §620.8603(1). 

48 The hypothetical “sale of the entire 
business” method of valuation, in effect, 
negates the notion of a minority discount 
in determining the buyout price of a dissoci- 
ated partner’s interest in the partnership. 
Nevertheless, other discounts, such as dis- 
counts for lack of marketability or the loss 
of a key partner, may be appropriate in 
valuing the business at the partnership 
level. See RUPA §701, cmt. 3. 

49 Star. §620.8801. 

50 Td. §620.8801(1). 

51 Td. §620.8802(2). 

52 Td. §620.8704(1). 

53 Td. §620.8806. 

54 Although the UPA is entirely silent 
with respect to the conversion or merger of 
partnerships—and the validity of such trans- 
actions may be open to some doubt—these 
transactions are almost routine today. 

55 Fra. Star. §620.8902. Unless other- 
wise specifically provided in the partnership 


agreement, the unanimous consent of the 
partners is required for a conversion from 
a general partnership to a limited partner- 
ship. 

56 Id. §620.8903. Notwithstanding a pro- 
vision to the contrary in a limited partner- 
ship agreement, the terms and conditions 
of a conversion of a limited partnership to 
a general partnership must be approved by 
all the partners. The purpose of this re- 
quirement is to protect a limited partner 
from exposure to personal liability as a 
general partner without his or her clear and 
knowing consent. 

57 Td. §620.8904. 

58 Td. §620.8904(2)(a). 

59 Td. That is a non-uniform Florida 
amendment imposed by the legislature to 
prevent a feared loss of documentary stamp 
tax revenue. 

6° Id. §620.8905(1). 

61 Td, §620.8906(1)(a). 

82 Td. §620.8906(1)(c). 

63 Td. §620.8906(1)(b). 

64 Td. §620.8908. Partnerships may be 
converted or merged in any other manner 
provided by law. Thus, a conversion or 
merger may be effected under the laws of 
another jurisdiction or under a Florida 
universal or cross-entity merger statute, if 
adopted in the future. 

85 Id. §620.8202(1). FRUPA, like RUPA, 
adds, “whether or not the persons intend to 
form a partnership.” That codifies the judi- 
cial gloss on UPA §6 that the subjective 
intention of the parties to be “partners” is 
not necessary. 

66 UPA §6. 

87 Fra. Stat. §620.8202(2). The “defini- 
tion” of the term “partnership,” as used in 
FRUPA, means a partnership formed under 
§620.8202(1), predecessor law or a compara- 
ble law of another jurisdiction. Id. 
§620.8101(4). 

68 The Florida Revised Uniform Limited 
Partnership Act is found in Part I of Fra. 
Smart. ch. 620 (1993) (§§620.101-.192). Sec- 
tion 620.108 governs the formation of a 
limited partnership. 

69 UPA §6(2). 

70 See RULPA §1105 (1985), 6 U.L.A. 
407, 610 (Supp. 1995). Fia. Star. §620.186 
was amended to reference the UPA or 
RUPA, as applicable. 1995 Fla. Laws. ch. 
95-242, §22. 

71 The linkage question is under con- 
tinuing scrutiny by NCCUSL, although no 
changes in RULPA may be necessary de- 
spite the many changes in RUPA. 

72 Fra. Star. §620.8102. 

73 Td. §620.8106. The UPA is silent on 
this point. 

74 Id. §620.8204(1). Property is acquired 
in the name of the partnership by a transfer 
1) to the partnership in its name or 2) to 
one or more partners in their capacity as 
partners in the partnership, but only if the 
name of the partnership is indicated in the 
instrument transferring title to the prop- 
erty. Id. §620.8204(2). 

7% Td. §620.8204(3). 

76 Id. §620.8204(4). 

77 UPA §9. 

78 Fra. Star. §620.8301(1). To which 
FRUPA adds a non-uniform qualification, 


i 
q 


“in the geographic area in which the part- 
nership operates,” thus suggesting a more 
local inquiry into business practices than 
the RUPA formulation. 

79 UPA §9(3). 

80 UPA §10. 

81 Fra. Star. §620.8302. The effect of a 
partnership statement is determined by 
Fra. Star. §620.8303. 

82 Td. §620.8302(2). 

83 Td. §620.8302(1)(c). 

84 Td. §620.8302(2)(b). 

85 Id. §620.8401(1). 

86 Most partnership agreements will, 
however, include an I.R.C. §704(b) capital 
account analysis. 

87 UPA §18(b). 

88 Fra. Star. §620.8401(2). 

89 Td. §620.8403(2). The partnership 
agreement may not unreasonably restrict 
such access to the books and records. Id. 
§620.8103(2)(a)2. 

9° UPA §20. 

91 Fira. Star. §620.8403(3)(b). A part- 
ner’s information rights under §620.8403(3) 
cannot be unreasonably restricted in the 
partnership agreement. Jd. §620.8103(2)(a)2. 
That is a non-uniform amendment. 

92 Id. §620.8403(3)(a). The significance 
of this provision may be profound, especially 
when a partner is contemplating withdrawal. 

93 Td. §620.8502. As under UPA §26, 
that interest is personal property. 

%4 Fra. Star. §620.8702(1). 

% Td. §620.8703(2). 

96 Under RUPA §§702 and 703, it is two 
years. 

97 Fra. Star. §620.8704(4). 

98 Td. §620.8807(1). This continues the 
in-cash rule of UPA §38(1). 

99 Fra. Star. §620.8807(2). 

100 Td. §§620.8807(2)-(6). This continues 
the UPA §40 contribution rules. 

101 See Fia. Star. §620.8807(1). The “jin- 
gle rule” is found in UPA §40(h). It was 
deleted because it is inconsistent with §723 
of the Bankruptcy Code. 

102 Fra. Star. §620.8807(1). Under UPA 
§40(b), debts owing to partners are subordi- 
nated to outside creditors. 

103 1995 Fla. Laws ch. 95-242, §33. The 
act does not affect any action or proceeding 
commenced or any right accrued before its 
effective date. Id. §15. 

104 Td. §14(1)(a). The UPA continues to 
govern a partnership formed to continue the 
business of a partnership dissolved under 
Stat. §620.76, however. Id. 

105 1995 Fla. Laws. ch. 95-242, §14(3). 
The personal liability of a partner to a 
creditor who has done business with the 
partnership within the past year is not 
affected by the partnership’s election to be 
governed by FRUPA unless the creditor 
knows or receives a notification of the 
election. Id. 

106 Td. §14(2). 

107 Td. §33. 

108 Fra, Star. §620.78(1). A limited part- 
nership may register as a limited liability 
limited partnership (LLLP). Jd. §620.788. 

109 Td. §620.78(3). The fee may not exceed 


0,000. 
0 Jd. §620.851(2). [N.B. The section num- 
bers have been changed. See note 1, supra.] 


The maximum coverage amount is $3 mil- 
lion. The insurance must cover the errors, 
omissions, negligence, malpractice, and 
wrongful acts for which the partners’ indi- 
vidual liability is limited by the act. Id. 
§620.851(1)(a). An irrevocable letter of credit 
in the same amount may be used in lieu of 
insurance. Id. (b). 

111 Td, §620.784(1). A partner who “parti- 
cipates” in the omission of the requisite 
name or designation, or “knowingly acqui- 
esces in it,’ is liable for any indebtedness 
or damage caused by the omission. Jd. (3). 
The meaning of this provision is unclear. 

12 Td. §620.782(1). 

113 Td. §§620.782(2)(a) and (b). A partner 
is also liable for any partnership debts for 
which he or she has agreed in writing to be 
liable. Id. (c). 

114 Td. §620.782(5). 

115 Jd. §620.787(1). 

Td. §620.783. 
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117 Td. §620.789. 

118 Jd. §620.885(5). A registered foreign 
LLP must comply with the Florida insur- 
ance requirement and other provisions of 
the Florida act. Id. (2). 

119 Td. (4). At least two states (Minnesota 
and New York) shield the partners of an 
LLP from personal liability for any type of 
partnership debt or obligation, whether in 
tort or contract. Thus, they would have no 
personal liability to Florida creditors for 
any partnership debt. We may anticipate a 
rash of Minnesota LLPs registering in Flor- 
ida. 

120 Montana and Wyoming adopted RUPA 
(1992), and North Dakota, West Virginia, 
and Connecticut, as well as Florida, have 
adopted RUPA (1994). The Texas Revised 
Partnership Act is heavily influenced by 
RUPA, although several key provisions re- 
flect earlier drafts of RUPA. 
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The Economic Loss Rule Outbreak: 
The Monster That Ate Commercial Torts 


by Paul J. Schwiep 


sk virtually any commercial litigator what the 

most quickly and confoundingly expanding 

legal doctrine is, and you are likely to receive 

the same answer: the economic loss rule. This 
relatively recent development in Florida law is at the same 
time both ever-present and ever-misunderstood. Indeed, 
while the papers were recently filled with anxious reports 
about an unknown virus that rapidly devours the human 
flesh, commercial litigators, particularly plaintiffs’ com- 
mercial tort practitioners, are equally concerned about the 
economic loss rule, which is just as rapidly consuming 
commercial tort claims of virtually every variety. Two 
preliminary observations: 

First, it is clear that judges, lawyers, and commercial 
clients alike are all desperately struggling to define the 
parameters of the economic loss doctrine. Recently, this 
author attended a conference on damages in commercial 
litigation at which no less than four eminently well- 
qualified speakers discussed the dramatic spread of the 
economic loss rule. The panelists admonished the attending 
practitioners to familiarize themselves with the cases. 
Unfortunately, however, none of the panelists (Did I 
mention that they were all excellent lawyers?) agreed on 
what the doctrine meant, how it applied, or where it was 
headed. This was discouraging to the rest of us who hoped 
our well-informed speakers would lay the beast bare for 
us. One speaker said the doctrine bars recovery of economic 
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losses in tort without accompanying personal injury or 
property damage, without regard to contract.! Another 
explained that the doctrine prohibits recovery in tort of 
economic losses that are also compensable via a breach of 
contract claim.? Yet another said that the doctrine works 
to prohibit plaintiffs from going forward with both contract 
and tort claims for economic losses only, unless the tort is 
“separate and independent” from the contract.? All cited 
cases that can be fairly read as supporting each proposition. 

As for the bench (at least at a circuit and district court 
level), judges are also grappling with the rule’s proper 
application. This author recently attended a circuit court 
argument at which plaintiffs counsel defended her com- 
plaint’s count II for fraud, notwithstanding that her count 
I was for breach of contract, and yet both sought recovery 
for economic losses only. She explained that one “clear 
point” in the economic loss analysis is that a separate and 
independent tort survives the doctrine regardless of con- 
tract. At that point, the judge—a very well-regarded jurist 
in South Florida—stopped counsel and said, “There isn’t a 
damn thing about the economic loss rule that’s clear to 
me.” The sentiment was echoed by Judge Altenbernd of the 
Second District Court of Appeal, who lamented that “the 
economic loss rule is stated with ease but applied with 
great difficulty.”4 

Further, the bar and bench’s efforts at understanding the 
economic loss doctrine have, sadly, not been much assisted 


¢ 


| 
Art by Joe McFadden 


by the Florida Supreme Court’s pro- 
nouncements. The three leading cases® 
(they are not quite a “trilogy” because 
that implies they build on one another) 
do not provide adequate guidance. 
Worse, and because of this, the U.S. 
Court of Appeals for the 11th Circuit’s 
well-meaning attempts to define the 
doctrine have quite probably done more 
harm than good (and caught the atten- 
tion of at least one law review writer).® 
Perhaps the federal appellate court 
would do well to return to the point 
that got us here in the first place: 
Certifying economic loss rule questions 
to the Florida Supreme Court.’ Don’t 
you wish you could do the same? 

Second, the economic loss doctrine, 
at least in certain of its iterations, is 
illogical and ill-founded. For example, 
it has seemingly always been the law 
in Florida that one who violates the 
common law duty to avoid fraud by 
intentionally deceiving another with 
the intent and effect of inducing reli- 
ance to the other’s detriment, will be 
liable in tort—period, end of story, and 
no need to start talking about contract. 
Yet the economic loss doctrine, in its 
more aggressive tort-devouring strains, 
has been held to trump this fundamen- 
tal common law precept.® Insatiable, 
the doctrine has claimed as its victims 
actions for negligence, fraud, and de- 
mands for punitive damages.? And be- 
yond these familiar casualties in the 
doctrine’s war on commercial torts, 
cases have held that claims for conver- 
sion, civil theft, Florida RICO, inten- 
tional interference with contract, and 
(for heaven’s sake) breach of fiduciary 
duty are prohibited by the rule.!° Think 
about it: Your client who suffered only 
pecuniary losses due to the fiduciaries’ 
breach of trust has no tort claim for 
breach of fiduciary duty. Can this be 
the law? 

More troubling, in the wake of the 
Florida Supreme Court’s decision in 
Casa Clara Condominium Ass’n v. Char- 
ley Toppino and Sons, Inc., 620 So. 2d 
1244 (Fla. 1993), the doctrine has been 
aggressively applied even where there 
is no contractual relationship between 
the parties. Recently, the Third Dis- 
trict Court of Appeal, en banc, relied 
on the doctrine in holding that a certi- 
fied airplane mechanic who prepares a 
plane for federal certification under 
contract with the plane’s seller does 
“not owe the buyer of [the] airplane 
with whom it had no privity of contract 


a duty of care.” Id. The court found 
that the buyer had no theory of recov- 
ery against the mechanic, notwith- 
standing (or in spite of) the absence of 
a contractual relationship. 

In sum, the trend seems clear— 
courts are invoking the economic loss 
doctrine as a formulaic judicial talis- 
man to ward off tort claims of nearly 
every variety if plaintiffs claim no 
personal injury or property damage. 
The point of this article is fourfold: 1) 
to address four recent cases; 2) to 
engender debate about the doctrine’s 
proper place in Florida jurisprudence; 
3) to attempt to re-tie the economic loss 
rule to its historical tethers from which 
it has seemingly broken free; and 4) to 
urge courts to tame the doctrine and 
restrict it to its original, well-founded 
role. 


Where Did This 
Monster Come From? 

Not Runnymede. Yet in the Florida 
Supreme Court’s first real foray into 
the economic loss doctrine (Florida 
Power & Light Co. v. Westinghouse 
Elec. Corp., 510 So. 2d 899 (Fla. 1987)), 
the court attempted to pin the doctrine 
far back into Florida jurisprudence, 
stating that “the economic loss rule has 
a long, historic basis originating with 
the privity doctrine, which precluded 
recovery of economic losses outside a 
contractual setting.”!! Based on the 
court’s somewhat surprising view that 
the doctrine had been the law in Flor- 
ida forever, the court applied it retroac- 
tively. 

In fact, and with the benefit of hind- 
sight, Florida Power & Light marked 
a dramatic turn in the economic loss 
rule’s development in Florida, taking 
the doctrine down a slippery slope on 
which it continues to slide. Florida 
Power & Light was premised on two 
cases, one from California and one 
from the U.S. Supreme Court. Both 
were product liability cases. In East 
River Steamship Corp. v. Transamerica 
Delaval, Inc., 476 U.S. 858 (1986), the 
Supreme Court, in an admiralty ac- 
tion, was confronted with the issue 
“whether [a] cause of action in tort is 
stated when a defective product pur- 
chased in a commercial transaction 
malfunctions, injuring only the prod- 
uct itself and causing purely economic 
loss.”!2 The Supreme Court began its 
analysis by explaining that product 
liability law had expanded to impose 


36 THE FLORIDA BAR JOURNAL/NOVEMBER 1995 


strict liability on manufacturers be- 
cause “public policy demands that re- 
sponsibility be fixed wherever it will 
most effectively reduce the hazards to 
life and health inherent in defective 
products that reach the market.”!5 The 
Court continued, finding that when a 
defective product causes purely mone- 
tary harm, “the reasons for imposing 
a tort duty are weak, and those for 
leaving the party to its contractual 
remedies are strong.”!4 This is because 
“(t]he tort concern with safety is re- 
duced when an injury is only to the 
product itself.”15 Because a manufac- 
turer’s tort-based duty to avoid manu- 
facturing a defective product that 
harms life or property (other than the 
product itself) is a safety-driven con- 
cern, that duty does not arise where a 
defective product causes only monetary 
harm. In that instance, the economic 
harm caused by a defective product “is 
most naturally understood as a war- 
ranty claim.”!6 The Court further justi- 
fied its conclusion by noting that “[clon- 
tract law, and the law of warranty in 
particular, is well suited to commercial 
controversies of the sort involved in 
this case because the parties may set 
the terms of their own agreements.”!7 
The other case underpinning Florida 
Power & Light is Seely v. White Motor 
Co., 403 P.2d 145 (Cal. 1965), perhaps 
the most articulate explanation of the 
rationale upon which the economic loss 
doctrine is bottomed. There plaintiffs 
defectively manufactured pickup truck 
“galloped,” bounced, and finally over- 
turned. Thankfully from Mr. Seely’s 
perspective, but to the everlasting tor- 
ment of tort law students, Mr. Seely 
walked away from the accident un- 
scathed. The case ultimately landed 
on Justice Traynor’s desk who dis- 
patched plaintiffs product liability 
claim. Justice Traynor limited the plain- 
tiff to contract finding that the basis 
for the distinction lies “in the nature 
of the responsibility a manufacturer 
must undertake in distributing his prod- 
ucts.”!8 He wrote that under tort law, 
a manufacturer who produces a prod- 
uct that is defective because it “creates 
unreasonable risks of harm” should be 
held “liable for physical injuries caused 
by [the] defects.”!9 If, however, the 
product does not cause physical inju- 
ries (or injuries to other property), the 
manufacturer should not “be held li- 
able to the level of performance of his 
products in the consumer’s business 
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unless he agrees that the product was 
designed to meet the consumer’s de- 
mand.”20 

From the consumer’s perspective, Jus- 
tice Traynor commented that, “[a] con- 
sumer should not be charged at the 
will of the manufacturer with bearing 
the risk of physical injury when he 
buys a product on the market. He can, 
however, be fairly charged with the 
risk that the product will not match his 
economic expectations unless the manu- 
facturer agrees that it will”?! 

The doctrine announced in Seely and 
in East River was properly invoked by 
the Florida Supreme Court in Florida 
Power & Light so as to bar Florida 
Power & Light’s negligence claim. 
There, Florida Power & Light con- 
tracted for Westinghouse to build a 
steam supply system. Westinghouse 
naturally would expect that it was 
duty bound to construct for Florida 
Power & Light a steam supply system 
that would not be unreasonably dan- 
gerous, so as to result in physical 
injury or damage to other Florida Power 
& Light property. A violation of this 
duty would subject Westinghouse to 
tort liability. Westinghouse would also 
expect that it was duty bound to build 
for Florida Power & Light a system 
that complied with Westinghouse’s con- 
tractual obligations, including any war- 
ranties. A violation of these contractual 
responsibilities would subject Westing- 
house to contract liability. But as the 
U.S. Supreme Court stated in East 
River, beyond these tort and contract 
duties, Westinghouse should have “no 
duty under either a negligence or strict 
products-liability theory to prevent a 
product from [causing economic loss 
only].”22 As the Florida court explained, 
if Florida Power & Light wanted more 
protection than provided by either tort 
law (including Restatement (Second) 
of Torts §402A) and its contract, it 
should have negotiated such. 

The 11th Circuit again resorted to 
the punt in AFM Corp. v. Southern 
Bell Tel. & Tel. Co., 515 So. 2d 180 
(Fla. 1987). There, AFM Corp. con- 
tracted with Southern Bell for Yellow 
Pages advertising. The advertisement 
was printed incorrectly and, after other 
snafus, AFM sued for breach of con- 
tract and negligence. The 11th Circuit 
did not view the case as an economic 
loss case, and asked the Florida Su- 
preme Court to decide whether a plain- 
tiff suing exclusively in tort could re- 


cover lost profits. The Florida court, 
however, decided to restate the issue 
as whether Florida law allows “a pur- 
chaser of services to recover economic 
losses in tort without a claim for per- 
sonal injury or property damage.”25 
Relying on Florida Power & Light, the 
court answered the question in the 
negative, finding that “without some 
conduct resulting in personal injury or 
property damage, there can be no inde- 
pendent tort flowing from a contractual 
breach which would justify a tort claim 
solely for economic losses.””4 

The final of the Florida Supreme 
Court’s “big three” economic loss rule 
cases is Casa Clara.” There the court 
put its foot forcefully down on the rule’s 
accelerator pedal, ensuring its speedy 
romp through commercial torts. Casa 
Clara’s facts are straightforward. As 
Justice Barkett noted in her partial 
dissent, the plaintiffs alleged that “their 
homes [were] literally crumbling 
around them because the concrete sup- 
plied by [the Defendant] was negli- 
gently manufactured.”6 The plaintiffs, 
homeowners in Monroe County, had 
no contract with the defendant con- 
crete supplier—they bought their 
homes under contract with various 
developers. They sued the concrete sup- 
plier for, among other things, breach 
of an implied warranty, negligence, 
products liability, and building code 
violations.2’ Given the lack of contrac- 
tual privity between the plaintiff home- 
owners and the concrete supplier, the 
plaintiffs must naturally have felt se- 
cure that the economic loss rule could 
not bar their claims. For as the Florida 
Supreme Court explained in Florida 
Power & Light, the rule’s raison d’etre 
is to “encouragle] parties to negotiate 
economic risks through warranty pro- 
visions and price.”28 As the homeown- 
ers never had opportunity to negotiate 
a contractual allocation of risks and 
remedies with the supplier, the rule 
could not, they argued, logically be 
applied to them. 

The Florida Supreme Court (by a 
four to three vote) disagreed. The ma- 
jority found that the economic loss rule 
barred plaintiffs’ claims in their en- 
tirety. The majority glossed over the 
lack of privity problem, mechanisti- 
cally chanting that the rule bars a 
claim in tort “for purely economic 
losses.”2? The court parroted the “negoti- 
ated rights and remedies” rationale— 
cold comfort to the homeowners, who 
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never met the supplier at a bargaining 
table. Worse, the court invoked the 
well-worn rebuff to plaintiff lawyers 
about slippery slopes and floodgates, 
saying that to hold otherwise would 
cause contract law “to drown in a sea 
of tort° In dissent, Justice Shaw 
complained that, “[wJhile . . . parties 
who have freely bargained and entered 
a contract relative to a particular sub- 
ject matter should be bound by the 
terms of that contract including the 
distribution of loss, . . . the theory is 
stretched when it is used to deny a 
cause of action to an innocent third 
party who the defendant .. . should 
have known would be injured by the 
tortious conduct.”3! Justice Barkett’s 
dissent similarly noted: “A key premise 
underlying the economic loss rule is 
that parties in a business context have 
the ability to allocate economic risks 
[through] negotiations. That premise 
does not exist here.”82 


Four Recent Decisions 

Four recent decisions, one from the 
Florida Supreme Court, one from the 
11th Circuit, and two from Florida’s 
Third District Court of Appeal, further 
illustrate the economic loss doctrine’s 
expansiveness. First, on June 15, 1995, 
the Florida Supreme Court decided 
Airport Rent-A-Car, Inc. v. Prevost Car, 
Inc., 20 Fla. L. Weekly S276 (Fla. June 
15, 1995). There, plaintiff operated 
several buses manufactured by defen- 
dant. Two of the buses caught fire, one 
while transporting children. No one 
was injured. Plaintiff purchased the 
buses from a third party, and thus had 
no contractual relationship with the 
manufacturer. Plaintiff initiated tort 
claims against the manufacturer for 
strict liability and negligence. The Su- 
preme Court affirmed the dismissal of 
the claims based on the economic loss 
rule. The court rejected plaintiffs argu- 
ments that the rule is inapplicable 
when no alternative theory of recovery 
exists or when the loss is caused by a 
sudden calamitous event.*? Further 
(and more troubling), the court found 
of no moment plaintiff's contention 
that the defendant manufacturer knew 
or should have know, after manufac- 
ture, that the buses were dangerous 
and so should have warned plaintiff of 
the danger.*4 On this point, Justice 
Wells dissented, explaining, “[oJur pol- 
icy should be that a manufacturer does 
have a duty to warn of a defect known 
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to it to exist in the product when the 
defect’s existence becomes apparent to 
the manufacturer.”*5 Justice Wells also 
sounded a broader condemnation, stat- 
ing, “[oJur commitment to the economic 
loss rule should not be so total that 
we permit a manufacturer to proceed 
‘ostrich like? ”6 

Second, in October 1994 the Third 
District issued its opinion in Ginsberg 
v. Lennar Florida Holdings, Inc., 645 
So. 2d 490 (Fla. 3d DCA 1994). There, 
two limited partnerships which owned 
apartment complexes entered into loan 
agreements with the plaintiff's prede- 
cessor in interest. The loan documents 
included mortgages, promissory notes, 
and a collateral assignment of rent in 
favor of the lender. The complaint was 
brought against two defendants, the 
limited partnerships’ general partner 
and their property management firm. 
The general partner also controlled the 
property management firm. The com- 
plaint alleged that after notice of de- 
fault, the defendants diverted rents to 
the general partner’s personal use. 
Claims were raised against both defen- 
dants for conversion, civil theft, Flor- 
ida RICO, and conspiracy to violate 
RICO.37 

Citing the economic loss rule, the 
court blocked all of plaintiff's claims. 
As to the general partner, the court 
examined the loan documents, duti- 
fully reciting the number of paragraphs 
and subparagraphs in each, and sur- 
mised that “(t]he .. . documents ex- 
pressly deal with the issues involved 
in the instant action and they clearly 
demonstrate that the parties intended 
their contract to cover all eventuali- 
ties.”38 Can that be so? Do lenders, in 
executing commercial loans, typically 
negotiate remedies in the event that 
the borrower decides to engage in a 
pattern of criminal activity separately 
actionable under a Florida statute? 
Can the common law economic loss 
rule trump a legislatively created re- 
medial scheme designed to extend a 
remedy to those harmed by a pattern 
of criminal activities?9 

As to the defendant property man- 
agement firm, the court again turned 
down the plaintiff's tort claims, finding 
that a contractual relationship existed 
between the firm and the two limited 
partnership apartment complex own- 
ers.4° The court held that plaintiff “has 
not alleged a breach of duty separate 
and apart from the contractual duties 


which bound [the property manage- 
ment firm] and the partnerships, thus 
[the firm] can only be held liable to 
those with whom it has contracted.”4! 
The court reasoned that since plain- 
tiffs tort claims alleged in essence only 
that the property management firm 
violated its contractual duties to the 
partnerships, there could be no sepa- 
rate tort claims. 

But this rationale cannot survive 


scrutiny. The plaintiff had alleged vio- 
lations of duties beyond the contrac- 
tual. For example, plaintiff alleged defen- 
dants violated the legislatively imposed 
duty to avoid civil theft. And how about 
the duty (also legislatively enacted) not 
to conspire to engage in a pattern of 
criminal activity? Or the duty not to 
convert the plaintiffs assigned rents? 
Moreover, because the property man- 
agement firm was owned and operated 
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by the borrowers’ general partner, it 
would be highly unlikely that the bor- 
rower partnerships would bring an 
action in contract against the firm 
owned by their general partner. How 
would you like to have to explain that 
holding to your lender client who has 
had its assigned rents stolen by its 
borrowers’ general partner? 

Third, in December 1994, the U.S. 
Court of Appeals for the 11th Circuit 
decided Hoseline, Inc. v. U.S.A. Diver- 
sified Prods., Inc., 40 F.3d 1198 (11th 
Cir. 1995). In Hoseline, plaintiff and 
defendant USA Diversified entered into 
a contract whereby plaintiff bought 
wire harnesses from USA that USA 
then shipped direct to plaintiffs cus- 
tomers. On a tip, plaintiff's president 
inspected some boxes of wire harnesses 
and found that USA had under- 
shipped the product. Plaintiff sued USA 
for breach of contract, and USA’s presi- 
dent (Davis) for fraud and civil theft.42 
The court found that “the economic loss 
doctrine bars tort recovery for contract 
claims which involve no injury to per- 
son or property.”42 The court struck 
down the fraud and civil theft claims. 

Finally, on March 15, 1995, the Third 
District Court of Appeal issued its en 
banc decision in Palau Intl Traders, 
Inc. v. Narcam Aircraft, Inc., 653 So. 
2d 412 (Fla. 3d DCA 1995) (en banc), 
a well-written opinion that goes far to 
illustrating the development of the 
economic loss rule. There, the plaintiff 
contracted to buy an airplane. As re- 
quired by the contract, the seller en- 
tered into an agreement with a certi- 
fied airplane mechanic who was to 
inspect the plane and prepare it for 
registration in the United States. The 
mechanic knew of the pending sale. In 
fact, in preparing the necessary regis- 
tration application, the buyer was listed 
as the plane’s owner—two days before 
the sale was consummated. After the 
sale, the buyer discovered problems 
with the plane that the buyer main- 
tained the mechanic negligently over- 
looked. Claims were brought against 
the seller for breach, and against the 
mechanic for negligently performing 
the inspection, negligently misrepre- 
senting the condition of the aircraft, 
and for negligently performing repairs. 

In affirming a summary judgment 
in the mechanic’s favor, the Third Dis- 
trict read Casa Clara as wholesale 
“bar[ring] tort recovery when a product 
damages itself and causes economic 


loss, without personal injury or prop- 
erty damage.”44 Quoting from Casa 
Clara, the court explained that “eco- 
nomic losses are disappointed economic 
expectations that are protected by con- 
tract law, rather than tort law.”*5 That 
the buyer and the mechanic lacked 
privity was of no moment—the court 
found Casa Clara “fatal” to the buyer’s 
position. The court reasoned that the 
plaintiff buyer, like the plaintiff home 
buyers in Casa Clara, could have con- 
tractually protected itself by hiring its 
own mechanic, purchasing insurance, 
or negotiating a fuller warranty from 
the seller. 

Interestingly, the Palau court was 
faced, in reaching its defense judg- 
ment, with the not insubstantial prob- 
lem that the case seemed, at first 
blush, controlled by A.R. Moyer, Inc. 
v. Graham, 285 So. 2d 397 (Fla. 1973).46 
There, the Florida Supreme Court had 
held a contractor has a negligence tort 
claim against a supervising architect, 
notwithstanding the absence of privity, 
and notwithstanding only economic 
losses are suffered.4”7 In Casa Clara, 
the court, in a footnote, limited A.R. 
Moyer “strictly to its facts.”48 Palau 
took the footnote to heart, and jetti- 
soned the airplane buyer’s reliance on 
the decision. 


What Is the 
Economic Loss Rule? 

If nothing else, the above case review 
should excuse lawyers’ (including this 
one’s) frustration in attempting to get 
one’s arms around the economic loss 
rule. To be sure, the Florida Supreme 
Court has, as Justice Wells stated in 
dissent in Airport Rent-A-Car, commit- 
ted itself to the doctrine. But just what 
is this hopelessly amorphous principle 
that has effected a court-compelled 
disarmament of commercial plaintiffs 
lawyers’ traditional arsenal—even of 
legislatively granted weapons like Flor- 
ida RICO and civil theft? 

Certainly, the economic loss rule 
cannot be as much as the Florida 
Supreme Court implied in Casa Clara, 
or as the 11th Circuit held in Hoseline. 
For if the doctrine were genuinely 
applied to bar “all tort claims for eco- 
nomic losses without accompanying per- 
sonal injury or property damage,’ the 
rule would wreak havoc on the common 
law of torts. For example, and even 
though recently challenged under the 
rule,*? an attorney who commits mal- 
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practice is liable in tort regardless of a 
contractual relationship, and even 
though, only economic losses (one would 
hope) are suffered. Indeed, an attorney 
who negligently drafts a will may be 
liable to intended beneficiaries not- 
withstanding the lack of privity. Is 
this at odds with Casa Clara? 

Likewise, a residential home seller 
who fails to disclose a known material 
defect, or one who fraudulently misrep- 
resents a material fact, is liable in tort 
to the buyer, notwithstanding the dam- 
age is economic and the parties have a 
contractual relationship.5! The lan- 
guage of Casa Clara would halt these 
claims. 

Other examples abound. Malpractice 
claims against accountants and archi- 
tects are unquestioningly permitted, 
although they would be barred by the 
theory of the doctrine if applied as in 
cases such as Palau. And what of bad 
faith claims against an insurer? If an 
insured sues the insurer for breach of 
contract and for bad faith, and both 
claims seek economic losses, the bad 
faith claim can naturally be thought 
barred by the rationale of Florida Power 
& Light. 


What Should the 
Economic Loss Rule Be? 

Whatever the economic loss rule is, 
it should certainly not be the analysis- 
lacking short cut to eliminating plain- 
tiffs tort claims that it is becoming. 
Clearly, the rule has a well-deserved 
and substantial place in Florida juris- 
prudence, for example, in barring tort 
claims that are mere subterfuge for 
skirting the plaintiff's failure to negoti- 
ate adequate contract rights—FP&L’s 
problem in its case. Likewise, the rule 
can and should logically be employed 
to avoid turning an intentional breach 
of contract into a tort. But beyond this 
economic loss rule heartland, what is 
needed is critical analysis of the rule’s 
place and application, rather than the 
trivial invocation of the rule to stem 
the tide of commercial tort litigation, 
in an apparent attempt at judicial tort 
reform. 

First, Florida courts should make 
clear that intentional tort claims for 
economic losses only, even between 
parties in privity, will generally sur- 
vive the economic loss rule. Fraud, 
conversion, intentional interference, 
civil theft, abuse of process, and other 
torts requiring proof of intent should 
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generally be deemed outside the rule’s 
reach. To hearken back to East River 
and Seely, defendants generally can 
foresee that they will be liable, for 
example, for intentionally misrepre- 
senting material facts so as to, and 
with the effect of, inducing detrimental 
reliance. In the “duty” analysis on 
which East River and Seely are an- 
chored, defendants are duty bound to 
avoid intentionally causing the harms 
protected by the above tort claims 
precisely because they can foresee their 
liability for doing so. The rule is not 
an escape hatch from intentional com- 
mercial torts. 

One caveat: Intentional tort claims 
that allege no more than a breach of 
contractual obligations should be bar- 
red by the doctrine. This is because 
plaintiffs pressing such claims are pro- 
tected (or not, depending on the plain- 
tiffs negotiation prowess) by the con- 
tract. Thus in Hoseline, the defendant’s 
contractual obligation was to ship 
stated quantities of goods and plain- 
tiffs obligation was to pay therefor. 
When defendant undershipped, yet kept 
plaintiffs money, plaintiff's remedy was 
properly limited to those available un- 
der the contract. Defendant did no 
more than breach its contract, albeit 
intentionally, and so it is to that con- 
tract that plaintiff must turn for its 
remedies. Incidentally, this is already 
the law of Florida (and most jurisdic- 
tions).52 

Second, as to parties that lack con- 
tractual privity, the economic loss rule 
is simply inapplicable. As Justice Shaw 
noted (unfortunately in dissent), the 
doctrine cannot be “stretched” that 
far.53 Accordingly, in this author’s view, 
the doctrine was wrongly invoked in 
Casa Clara and Palau to defeat those 
plaintiffs’ claims. Rather, as the Flor- 
ida Supreme Court found in Florida 
Power & Light, the doctrine ought to 
be invoked only as against those with 
an opportunity (in fact, or in the case 
of many adhesion contracts, in theory) 
to negotiate rights and remedies, for 
this is the premise from which the 
doctrine sprang. 

That is not to say, however, that 
either Casa Clara or Palau was 
wrongly decided, only that they were 
decided on the wrong ground. Those 
cases should have been considered, as 
was A.R. Moyer and earlier decisions, 
on a “duty” analysis, namely: Did the 
defendant owe the plaintiff a duty to 
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avoid the type of harm alleged?54 Two 
oft-cited cases from other jurisdictions 
are useful guideposts. First, in Glanzer 
v. Chopart, 135 N.E. 275 (N.Y. 1922), 
(which is in most law school torts 
books, and which is remarkably simi- 
lar to Palau), plaintiff contracted with 
a seller to buy 905 bags of beans. Seller 
then contracted with defendant, a pub- 
lic weigher, to weigh the bags and issue 
certificates of weight that would then 
govern plaintiff's payment to the seller. 
The weight was substantially off. 

Under Palau and Casa Clara, plain- 
tiff bean buyer probably would have 
no claim against the public weigher 
because purely economic losses were 
suffered. Justice (then-Judge) Cardozo, 
however, found the claim viable. He 
wrote: “The defendants held themselves 
out to the public as skilled and careful 
in their calling. They knew that the 
beans had been sold, and that on the 
faith of their certificate payment would 
be made... . In such circumstances, 
assumption of the task of weighing was 
the assumption of a duty of weighing 
carefully for the benefit of all whose 
conduct was to be governed.” Judge 
Cardozo found that defendant’s obliga- 
tions should be stated “in terms not of 
contract merely, but of duty.” He ex- 
plained: “Diligence was owing, not only 
to him who ordered, but to him who 
also relied.” 

The reasoning in Glanzer is unques- 
tionably sound. Yet the economic loss 
rule, rotely applied, has come full circle 
to defeat what has been the common 
law for decades. Certainly, under Glan- 
zer’s analysis, the mechanic in Palau, 
well aware of its tasks and the reasons 
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therefor, owed a duty to the identified 
buyer to discharge its tasks with ap- 
propriate diligence. 

How should courts determine when 
a duty should be found where only 
economic losses are involved? Other 
courts, and specifically J’Aire Corp. v. 
Gregory, 598 P.2d 60 (Cal. 1979),55 
have found any number of factors are 
appropriate, including “(1) the extent 
to which the transaction was intended 
to affect the plaintiff, (2) the foresee- 
ability of harm to the plaintiff, (3) the 
degree of certainty that the plaintiff 
suffered injury, (4) the closeness of the 
connection between the defendant’s con- 
duct and the injury suffered, (5) the 
moral blame attached to defendant’s 
conduct, and (6) the policy of preventing 
future harm.”56 These are all well- 
worn questions courts traditionally ask 
in ascertaining whether defendant owes 
plaintiff a duty of care. The economic 
loss rule, however, has become an over- 
used mantra that has overrun the 
traditional duty analysis. Clearly, un- 
der the above approach, a fiduciary 
owes duties, imposed by law, of loyalty 
and care to its charge. The economic 
loss rule cannot be properly drawn to 
slay these duties. And this is true 
regardless of a contract. 

Airport Rent-A-Car is but another 
example. There, the facts pleaded in 
plaintiffs complaint raised the possi- 
bility that the defendant, after manu- 
facturing the dangerous buses, learned 
of the dangerous condition, giving rise 
to a duty to advise of the danger. 
Thrown into the rubric of a duty analy- 
sis, and with appropriate factual devel- 
opment, the court might ultimately 
have concluded no duty existed. But 
the trivial invocation of the economic 
loss rule bars the plaintiff from estab- 
lishing a record pointing toward the 
existence of common law duties. Jus- 
tice Wells rightly dissented that “so 
total” a commitment to the rule is 
unwarranted. 

The duty-analysis, had it been em- 
ployed in the above cases, may very 
well have led to the same final out- 
come—the facts aren’t clear. The point 
of this article is not to criticize 
the result, but to urge rigor in the 
analysis. 0 
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GEOGRAPHIC INFORMATION SYSTEMS: 
LEGAL AND Po.Licy IMPLICATIONS 


by Scott D. Makar and Michael R. Makar, Jr. 


nemergency management 
official must determine 
the best hurricane evacu- 
ation plan for a densely 
populated coastal area.! A public serv- 
ice commission’s decision to permit a 
power plant site or transmission line 
must account for the proximity of 
schools, churches, and other struc- 
tures.2 A state agency assessing the 
likely environmental impacts of re- 
gional contamination wants to know 
the location and severity of known 
hazardous waste sites. A contractor 
seeking approval for a new office com- 
plex needs to know the precise location 
of water, sewer, power, gas, and tele- 
phone lines near the site. A federal 
court must redraw a state’s congres- 
sional district lines to comply with 
legal and demographic requirements.® 
A law enforcement agency attempts to 
glean crime patterns from plotting the 
locations and types of offenses.® 
The ability to promptly and effi- 
ciently obtain and process the informa- 
tion necessary to make these types of 
decisions is critical for public agencies 
and officials, as well as private compa- 
nies and individuals. In the past, the 
information necessary to make these 
decisions, if even available, was often 


difficult and costly to obtain and ana- 
lyze. Maps, directories, indexes, and 
other sources of information became 
outdated once printed or compiled. 
Manual analysis of data could take 
days, weeks, if not months. 

Rapid technological developments in 
the past decade have led to increased 
use of geographic information systems 
(GIS) as a means of analyzing many 
types of complex decisions. GIS have 
begun to dramatically alter the method 
by which local, state, and federal agen- 
cies, as well as private companies, form 
and implement public programs. They 
have also spawned novel legal and 
public policy issues related to GIS 
liability, privacy rights, and public re- 
cords laws. This article provides a 
general overview of these three issues, 
but many others are on the horizon. 


Geographic 
Information Systems 

In its simplest form, a GIS is a 
computer software program which per- 
forms various calculations and func- 
tions using compilations of physical, 
geographic, or demographic data. A 
GIS is “designed for the collection, 
storage and analysis of objects and 
phenomena where geographic location 
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is an important characteristic or criti- 
cal to the analysis.” Typically, a GIS 
produces maps and tables generated 
by complex mathematical methods de- 
signed to satisfy criteria that users 
have specified. An example is a graphi- 
cal depiction of properties which meet 
certain size, zoning, and price charac- 
teristics (e.g., lowest priced residential 
acreage). Local governments use many 
types of GIS which are capable of 
generating maps and charts based on 
land survey data.® One of the fastest 
growing GIS applications “integrate[s] 
property rights information with infor- 
mation on the uses, values and distri- 
bution of natural and cultural re- 
sources.” The maintenance of official 
records of interests in property, termed 
cadastres, increasingly use GIS tech- 
nology.!° Related to GIS technology are 
global positioning systems (GPS) used 
on trucks, boats, cars, and trains for 
navigational and commercial pur- 
poses!! as well as “virtual reality” 
systems which take users into three- 
dimensional worlds. !2 

The four primary component parts 
of a GIS are computer hardware, com- 
puter software, data, and personnel to 
operate the system.!° GIS output is 
based on the management and analy- 
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sis of GIS input data and can take 
many forms such as maps, tables, and 
electronic files.14 GIS databases com- 
monly contain two standard compo- 
nents: spatial information and tabular 
information. Spatial information is the 
locational coordinates of the particular 
feature at issue. The coordinates desig- 
nate the feature’s point on the earth’s 
surface in a uniform grid system. For 
example, spatial information might in- 
clude the location of a power line or the 
boundary of a lake, each identified by 
their respective coordinates. Tabular 
information is a more detailed descrip- 
tion of the feature, such as the type 
and capacity of the power line or the 
name and depth of the lake. 

Federal and state agencies use GIS 
for numerous purposes. In fact, a num- 
ber of state agencies in Florida explic- 
itly recognize GIS in their administra- 
tive codes! and, undoubtedly, many 
more utilize or rely upon a GIS in some 
way. Private businesses including re- 
tailers, banks, vehicle fleet operators, 
delivery services, and marketers now 
use (and anticipate more uses of) GIS 
technology as demographic databases 
proliferate.!6 For instance, package de- 
livery companies use GIS technology 
“to figure out the fastest and most 
efficient routes for their fleets.”!7 Fran- 
chisors and retailers analyze popula- 
tion, age, and income data by geo- 
graphic location to determine the best 
locations for new outlets.1® 


Legal and Policy Issues 

GIS are the natural offspring of the 
rapid technological progress in the com- 
puter industry. Recent and extraordi- 
nary increases in the capacity of com- 
puters to analyze vast amounts of data 
have made GIS viable. Legal and pub- 
lic policy issues associated with GIS 
have slowly but steadily been given 
greater attention by policy makers. For 
example, a newsletter dedicated solely 
to GIS law has developed.!9 
e GIS Liability 

A GIS, like every type of computer 
system, has the potential for producing 
tremendous benefits. It also has the 
potential to cause harm or disruption 
from negligent or intentional misuse 
or design defects. Faulty data can re- 
sult in unforeseen calamities. Flaws 
in computer software can compound 
errors. Improper use of a GIS can lead 
to inaccurate results. The scope and 
magnitude of potential damage can be 
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insignificant or immense, depending 
upon the use to which the GIS is put. 
Of course, “(wlriting error-free soft- 
ware is virtually impossible—especially 
within the time available for testing 
under marketplace constraints.”2° For 
this reason, one author has character- 
ized the “liability of distributing geo- 
graphic information [as] potentially the 
most explosive issue to accompany the 
introduction of GIS technology:”2! 

The legal limits of liability for errors 
in GIS data, programs, or analysis 
have yet to be defined. No unified 
approach for “information liability” yet 
exists.22 Instead, liability for faulty 
computer data and programs is gov- 
erned by sometimes overlapping con- 
tract, warranty, and tort laws under 
the general rubric of “computer law.”23 

Under contract and warranty laws, 
“{ljimiting liability and dealing with 
liability limitations in computer soft- 
ware contracts are, in large part, a 
matter of understanding how the UCC 
and the common law permit liability 
to be limited and the litigation strate- 
gies used by buyers to avoid these 
limitations.”24 GIS data and software 
programs can be considered “goods” 
under the UCC particularly if bundled 
as a component of a complete system.?° 
The UCC’s implied warranties of mer- 
chantability and fitness for a particu- 
lar purpose would apply. Developers 
and vendors of GIS computer software 
can attempt to limit their liability by 
conspicuous express disclaimers of such 
warranties. Courts generally enforce 
warranty disclaimers unless unconscion- 
able or inconsistent with express war- 
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ranties.26 Integration and merger 
clauses are also used to limit potential 
liability arising from statements which 
are inconsistent with the parties’ agree- 
ment. 

GIS developers and vendors can also 
include limitations on contractual dam- 
ages, including consequential and inci- 
dental damages. These latter categories 
of damages can be enormous in the GIS 
context. The UCC permits limitations 
or exclusions of consequential and inci- 
dental damages unless unconscion- 
able.27 Liquidated damages and repair, 
and replacement remedies are also used 
to limit the magnitude of potential 
liability.28 Courts may ignore these 
types of limitations in egregious cir- 
cumstances.”9 

Under tort law, the range of claims 
asserted in the computer data and 
software context is broad and includes 
fraud and misrepresentation, fraudu- 
lent inducement, negligent misrepre- 
sentation, negligent design, unfair and 
deceptive trade practices, strict liabil- 
ity, and professional malpractice.®° Ac- 
cording to one commentator, the cases 
in which liability has resulted are most 
often “based on fraud in the induce- 
ment.”3! The primary reason is that 
“an aggrieved party may be able to 
recover damages based on false repre- 
sentations that were made to induce 
the buyer into the contract despite 
contractual limitations on liability.”52 

An important issue is the quality of 
data in GIS databases, particularly 
where multiple databases are com- 
bined. Because no definitive official 
standards have yet been set,?3 GIS 
data from different sources may vary 
in scale, degree of accuracy, and com- 
patibility.44 Where geographic data- 
bases are electronically combined and 
analyzed through multiple data over- 
lays, errors can result and their 
magnitude amplified. For instance, 
roads may not properly meet and 
boundaries may be misaligned. These 
types of errors can be adjusted manu- 
ally with map overlays, but “this type 
of informal assessment of data quality 
and allowance for inaccuracies break 
down when an automated GIS is 
used.”55 As a consequence, “(mlisal- 
lignment caused by positional error is 
one of several data quality issues to 
be taken into account in using and 
maintaining GIS data.”36 

Finally, it should not be forgotten 
that GIS essentially create and ana- 


lyze spatial electronic maps. These 
maps will necessarily contain innocent 
“errors” that result from the “carto- 
graphic paradox” which is explained 
as follows: 
To portray meaningful relationships for a 
complex, three-dimensional world on a flat 
sheet of paper or a video screen, a map 
must distort reality. As a scale model, the 
map must use symbols that almost always 
are proportionately much bigger or thicker 
than the features they present. To avoid 
hiding critical information in a fog of detail, 
the map must offer a selective, incomplete 
view of reality. There’s no escape from the 
cartographic paradox: to present a useful 
and truthful picture, an accurate map must 
tell white lies.37 

The cartographic paradox symbol- 
izes a significant challenge in the de- 
velopment of GIS applications and li- 
ability. GIS users who do not under- 
stand the inherent limitations of GIS 
data and analysis can unwittingly cre- 
ate serious problems. The degree of 
uncertainty associated with any auto- 
mated system, GIS or otherwise, means 
that “there will always be some risk of 
error that could result in damages” 
which someone must incur.38 
e GIS, Privacy, and Public Policy 

The ability of public and private 
entities to obtain and manipulate vast 
amounts of information about people, 
their property, and their activities cre- 
ates the potential for exploitation and 
further intrusion into traditionally pri- 
vate matters. Marketing firms rou- 
tinely match zip codes with census 
data and consumer surveys to create 
“lifestyle clusters” which identify indi- 
viduals by their “values, consuming 
habits and political beliefs.’39 Comput- 
erization of citizens’ lifestyles means a 
“zip code is no longer just an innocuous 
invention for moving the mail. It’s 
become a yardstick by which [one’s] 
lifestyle is measured.”*° 

In this regard, GIS have a serious 
potential for exploitative and invasive 
uses by the government and private 
users. In “providing instant access to 
vast amounts of data, [a GIS] provides 
the opportunity to abuse, to misinform, 
and to invade the privacy of individu- 
als on a greater scale than ever be- 
fore.”4! Digital files can be “trans- 
ferred, accessed, and combined in ways 
unforeseen by the provider and with- 
out the consent of the individuals af- 
fected.”42 As a result, the “unantici- 
pated uses of data may compromise 
individual rights or privacy or cause 
injury.”43 


GIS pose a challenge for public poli- 
cymakers under Florida’s constitution 
which establishes a free-standing right 
to privacy: “Every natural person has 
the right to be let alone and free from 
government intrusion into his private 
life except as otherwise provided 
herein.“ This constitutional right, how- 
ever, is not construed “to limit the 
public’s right of access to public records 
and meetings as provided by law.”45 
The fundamental constitutional right 
to privacy is thereby tempered sub- 
stantially by publicly available infor- 
mation. 

This balance between privacy and 
openness is somewhat more problema- 
tic because GIS can analyze complex, 
multi-factor requests and thereby pin- 
point people and property with defined 
characteristics more quickly and inva- 
sively. Disclosure of one or more cate- 
gories of information may not indi- 
vidually invade privacy; but, the so- 
phisticated analysis of aggregated in- 
formation might. The suggestion is not 
that the right of access to public re- 
cords be compromised. Instead, the 


potentially invasive uses of some GIS- 
generated information should be con- 
sidered in assessing whether to create 
limited exceptions to the public records 
laws (which are discussed in the last 
section). 

Beyond privacy concerns, GIS can 
be misused in making policy itself. 
Maps and charts based on electronic 
databases can be manipulated quickly 
and more readily than maps on paper 
or microfilm. As one expert has repeat- 
edly emphasized, “a single map is but 
one of an indefinitely large number of 
maps that might be produced from the 
same set of data.”46 Due to advances 
in low-cost computer graphics, “inad- 
vertent yet serious cartographic lies 
can appear respectable and accurate.”47 
As a result, a profusion of slick but 
deceptive charts, exhibits, and photo- 
graphs can been thrust upon carto- 
graphically challenged policymakers 
and the general population. These types 
of exhibits pose significant issues of 
reliability and admissibility under fed- 
eral and state evidence codes as well.*8 

Finally, an “uncomfortable political 
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dimension” to GIS management is the 
degree to which those controlling the 
system can influence what the system 
produces.*? One GIS professor queries 
whether government officials are im- 
mune from “requests to suppress or 
modify potentially embarrassing infor- 
mation.”5° The short answer is “not 
entirely.” Political groups can search 
databases to target individuals based 
on their wealth, profession, residential 
location, tax payments, and even their 
racial background.®! There may be le- 
gitimate government uses of this type 
of information, but it can also be used 
for improper political or personal goals. 
Drawing voting or zoning districts to 
maximize one’s own political and eco- 
nomic stature (or to minimize oppo- 
nents’) is one example. The public 
should expect, however, that the indi- 
vidual moral judgments of public offi- 
cials and employees, as well as Flor- 
ida’s public ethics and criminal laws, 
will effectively curb temptations to ob- 
struct or alter GIS information. 
e Access to Public Records 

Public access to government-con- 


trolled GIS poses substantial legal and 
policy issues under public records laws. 
Access to public meetings and govern- 
mental information, of course, provides 
a fundamental and critical check on 
government. Powerful examples of the 
benefits of public access to GIS infor- 
mation (including special computer pro- 
grams necessary to analyze GIS data) 
are many.®2 As the citizenry becomes 
more computer-literate, it increasingly 
expects to review, copy, and analyze 
all governmental records including 
databases containing land records, tax 
records, and other related information. 
In response, states have enacted a 
number of laws in recent years to 
address this explosive demand for auto- 
mated access to government informa- 
tion, many with particular focus on 
GIS.58 

The benefits of public access to GIS 
information, although both substantial 
and constitutionally favored, must be 
weighed against incremental increases 
in the potential for invading legitimate 
privacy interests. Florida is unique 
because of the presumption of public 
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accessibility to government records con- 
tained in the state constitution. As 
First Amendment commentators have 
noted, “Florida has consistently been 
a leader in open government, with 
some of the country’s strongest policies 
favoring disclosure of public records.”54 
In 1992, the Florida Constitution es- 
tablished a substantial right of access: 
“Every person has the right to inspect 
and copy any public record made or 
received in connection with the official 
business of any public body, officer, or 
employee of the state, or persons acting 
on their behalf[.]”55 Exemptions in ef- 
fect on July 1, 1993, remain in effect.56 
The legislature may also enact addi- 
tional exemptions but must “state with 
specificity the public necessity justify- 
ing the exemption” which “shall be no 
broader than necessary to accomplish 
the stated purpose of the law.”57 

The importance of Florida’s constitu- 
tional requirement of access to public 
records, electronic or otherwise, cannot 
be contested.5® Given the openness of 
Florida’s public records, however, a 
serious policy issue is, “who takes re- 
sponsibility for the consequences of 
distributing the information produced 
using a GIS?”59 For example, the pub- 
lic records laws recognize the privacy 
interests of judges, prosecutors, fire- 
fighters, code inspectors, and other 
public officials by prohibiting disclo- 
sure of their (and their families’) home 
addresses, telephone numbers, and pho- 
tographs.® But what about the privacy 
rights of ordinary citizens? Suppose a 
woman is sexually assaulted after her 
attacker obtained a GIS-generated list 
of the names and addresses of all single 
women residing in a specific neighbor- 
hood.®! Should the government agency 
that processed the request have any 
legal responsibility? Unless the infor- 
mation was exempt, it would be odd to 
hold the agency legally responsible for 
the consequences of disclosure. The 
appropriate response could simply be 
to “punish the criminal” who misuses 
the information.®? On the other hand, 
the disclosure of GIS-generated infor- 
mation that “targets” individuals for 
an illegal purpose seems sufficiently 
irresponsible that a legislative exemp- 
tion (much like the one for specified 
public officials) would be proper and 
constitutional. The challenge, however, 
would be to draft the exemption “no 
broader than necessary” to accomplish 
its purpose. Because GIS is rapidly 
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becoming the dominant new technol- 
ogy for government information sys- 
tems,®8 any statutory exemptions for 
GIS-generated information must be care- 
fully and narrowly drawn to protect 
the constitutional right of access. 

Even in the absence of an exemption, 
Florida courts have recognized that 
tort liability can result from the misuse 
of public records in certain egregious 
circumstances. For example, public re- 
cords custodians who intentionally and 
gratuitously disclosed a videotape and 
photographs of an autopsy were not 
accorded immunity simply because the 
items disclosed were public records.® 
The Fifth District stated: 


[TJhere is no indication that [Florida’s consti- 
tutional right to privacy] was intended to 
give license to individuals, be they agency 
personnel or members of the public who 
inspect public records, to do whatever they 
please with public records with immunity 
from all the safeguards for individual rights 
which the common law has painstakingly 
developed over the centuries. It would serve 
no useful social purpose, would contradict 
the constitutional intent to protect citizens 
from government intrusions into privacy, 
and would be contrary to logic and to the 
moral precepts which underlie our legal 
system, if an individual could lose his pro- 
tection against such torts as invasion of 
privacy and infliction of emotional distress 
merely because certain information hap- 
pened to get into the hands of a government 
agency.® 


The court noted that the use of public 
records as a part of “a calculated and 


malicious campaign to harm, without 
legal justification, another person” is 
not immunized.® Nor are “outrageous 
mass mailings” that reveal “humiliat- 
ing details of an individual’s private 
life” or frivolously displaying the photo 
of a “recently deceased child (as is 
alleged in this case).”®? The context in 
which the right of privacy is asserted 
is also important, for example, where 
a prostitute’s purported list of clients 
is the subject of disclosure in a criminal 
proceeding.®§ The general point is sim- 
ply that there is no absolute immunity 
for the disclosure and use of public 
records under all circumstances. 
Beyond liability and privacy issues, 
two other major concerns with public 
access to GIS exist. First, the mainte- 
nance of the integrity of the GIS sys- 
tem is of paramount importance. Pub- 
lic agencies must safeguard their 
systems against natural disasters (e.g., 
fire, flood, etc.) as well as the increas- 
ing risk of hacker sabotage. Manipula- 
tion of electronic databases and the 
release of destructive viruses pose tre- 
mendous threats to public welfare. For 
instance, infiltration of the national 
weather network could shut down air- 
ports and jeopardize public safety and 
commerce. Florida’s Computer Crimes 
Act®? recognizes that tremendous 
abuses can occur to government re- 
cords from the “introduction of 
fraudulent records into a computer 
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system, the unauthorized use of com- 
puter facilities, the alteration or 
destruction of computerized informa- 
tion or files, and the stealing of financial 
instruments, data and other assets[.]”7° 
The act, therefore, makes it unlawful 
to modify or destroy computer data and 
programs.7! The act also creates a 
public records exemption for data, pro- 
grams, and supporting documentation 
that qualify as trade secrets which are 
on agency computer systems.’2 Public 
access, without proper constraints and 
protections, could increase the opportu- 
nities for the dangers the act proscribes. 

Second, GIS databases and software 
are costly undertakings whose expense 
must be recovered to promote their 
continued development. Private com- 
panies which produce GIS have a le- 
gitimate expectation that others will 
not be able to obtain protected 
databases and programs free of charge 
(or to resell them to the public). Public 
requests for data can impose a signifi- 


7 
ay 
; “A 


cant cost on the government. Conver- 
sely, the benefits of public access to 
GIS information justify making it avail- 
able on reasonable terms. Federal and 
Florida public records laws, to a great 
extent, were conceived prior to the 
so-called information age and did not 
foresee these contemporary public ac- 
cess issues. As a result, debate regard- 
ing the rights and cost of public access 
continues and substantial legislative 
reform is needed.7? 


Conclusion 

GIS will increasingly become a part 
of the governmental and managerial 
landscape in the coming years. Their 
ability to make better and more precise 
decisions is apparent and should be 
fully utilized. The potential for misuse 
of GIS and related errors pose legal 
and policy issues far beyond what this 
brief article can discuss. Liability, pri- 
vacy, and public access are but three. 
Florida’s law and policymakers should 
be prepared to address these and other 
issues as the benefits and costs of GIS 
become more apparent.0 
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71 Td. §815.04(1) and (2). The act also 
makes unlawful certain offenses against 
computer equipment and supplies and com- 


puter users. Jd. §§815.05 and -.06. A civil 
cause of action for computer crimes is avail- 
able under Fia. Star. ch. 772 (Civil Reme- 
dies for Criminal Practices). 

72 Td. §815.04(3)(a). The exemption was 
added in 1994. Fla. Laws ch. 94-100, §1. 

73 See generally Access to Electronic Pub- 
lic Records, supra note 54, (extensive analy- 
sis of need for legislative action to address 
issues arising from use of new information 
technologies in government recordkeeping). 
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With title insurance companies, if 
their lips are moving, they’re probably 
overpromising. And the promises are 
generally about service: prompt deliv- 
ery, trustworthy information, quality 
products, genial and efficient customer 
service. All, of course, at the lowest 
possible price. 

Much of the time, surprise surprise, 
they can’t deliver on all those 
promises. 

Consequently, for a long time our 
problem has been, “How do we dis- 
tance The Fund from all this rhetoric, 
and make the point that we are dif- 
ferent to those who haven't had a 
direct experience in dealing with us?” 

Now we have the answer. To finally, 
once and for all, separate promises 
that are pledges from those that are 
talk, we’re backing ours up with a 
rock-hard guarantee. If we don’t 
deliver as promised, you don’t pay. 
End of conversation. 


HOW TELL 
BETWEEN 


Announcing The First Quality 
And Service Guarantee In The 
Title Insurance Business. 


Don’t Expect A Second. 


We don’t make promises, or guar- 
antees, lightly. In fact, we’ve been 
preparing for this moment for over five 
years. Before The Fund could make 
an ironclad guarantee, we had some 
work to do ourselves. 

Not that service isn’t in our blood. 
The Fund was designed to be a pro- 
vider of services for Florida’s real estate 
attorneys from its inception nearly 50 
years ago. 

Nevertheless, we’ve gone through 
a major initiative to bring customer 
service even more to the forefront. 
We've done an enormous amount of 
soul-searching, planning, 
and training. We’ve implemented a 
long-term, employee-originated service 
training program, geared to greater 
efficiency and customer satisfaction. 


And we've invested heavily, once 
again, in automation — so that now, 
for example, we can track every order 
from any branch in our system. It’s 

n an upheaval and we won't pre- 
tend it was all fun, but the rewards 
we're experiencing — internally, 
have made all the struggle and toi 
worthwhile. We were good before; 
now we’re very good. 

Meanwhile, our competitors, still 
apparently believing that the road to 
success lies in low prices and empty 
promises, continue to cut corners. 


We'll Say It Again: 
Information Isn’t A Loss Leader 
And Service Isn’t A Marketing Ploy. 


You 8a remember that our 
industry got itself into real trouble in 
the late 80’s. There was plenty of 
business, and underwriters freely 
gave away title information products 
in an effort to get a bigger share of 
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THE DIFFERENCE 


REAL SERVICE 


SERVIC 


market. Until suddenly everybody 


woke up to the fact that the loss leader 
was costing them-more than they were 


making on premiums. It got so bad 


that the Florida Department of Insur- 


ance had to enter the fray to protect 


the title underwriters from themselves. 
The state enacted rate hikes and stan- 


dards in an effort to safeguard the 


insured by keeping the insurers from 


draining their own coffers. So much 
for the myth that title underwriters 
were raking in profits. 


Now, you’d think that would have 
been a loud enough wake-up call that 
things would have changed for good. 


But this hasn’t been the case. 
It seems our industry knows only 
one way to compete, and that’s on 
rice. Other title insurers still treat 


information products like they’re not 


worth much. And service, well... 
you've already heard all the talk. 


To Us, 
This Guarantee Is An Incentive. 


To You, It’s A Pledge. 


And To Our Competitors, 
It’s A Challenge. 


We'd like this guarantee of ours 
to be a beacon that leads the title 
insurance industry in Florida to higher 
ground. To competition in service, 
value, and customer satisfaction as well 
as price (not that we disdain price 
shopping or avoid competing at that 
level — our prices are competitive and 
will always be). 

So, to further that goal, here’s the full 
text of our guarantee: 

We will provide you with a reliable 
product, delivered when promised. 

We will correct any error that 
renders a certified product unreliable 


*Except in the event of natural disaster. 


and return it to you within eight bus- 
iness hours of the time you notify us 
of the error, and we will not charge 
you for the product. 

If we do not meet our promise 
time,* we will not charge you for the 
product. 

There. Now you have a measure- 
ment to help you separate the kind of 
commitment to service that comes 
from the heart, from those that come 
from the lips. 


Attorneys’ Title Insurance Fund, Inc. 
P.O. Box 628600 Orlando, FL 32862-8600 
1-800-336-3863 (407) 240-3863 
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Chasing the Deadbeat 
Professional for 
Child Support 


by Rhonda M. Hand and R. Wade Wetherington 


any families are forced 
to seek public assis- 
tance such as Aid to 
Families With Depend- 
ent Children because some parents 
successfully avoid the payment of child 
support. This avoidance “has resulted 
in a growing burden on the financial 
resources of the state, which is con- 
strained to provide public assistance 
for basic maintenance requirements 
when parents fail to meet their pri- 
mary obligations.”! 

In response, the Florida Legislature 
continues to create tools in an attempt 
to improve both the public and private 
collection of delinquent child support.? 
These tools include attachment or gar- 
nishment,’ elimination of the head of 
family exemption for personal labor or 
services, the use of a complaint for 
enforcement in the county where the 
person charged with the payment of 
child support resides or is found,® the 
income deduction order,® and the re- 
quirement that child support payments 
be made through central governmental 
depositories.” 


Tools of Last Resort 

The most recent tool created by the 
legislature is F.S. §61.13015, enacted 
in 1993, which provides for the suspen- 
sion or denial of professional licenses 
and certificates for the chronic failure 
to pay delinquent child support obliga- 
tions. Section 61.13015, however, does 
not apply to lawyers; the Rules Regu- 
lating The Florida Bar promulgated 
by the Florida Supreme Court govern 
the conduct of attorneys. On February 
9, 1995, the Florida Supreme Court 
approved Rule 4-8.4(h) of the Rules 
Regulating The Florida Bar® as a coun- 
terpart to §61.13015 to make the treat- 
ment of attorneys consistent with the 
treatment of other “deadbeat” pro- 
fessionals when deadbeat attorneys will- 
fully refuse to pay child support obliga- 
tions. Rule 4-8.4(h) provides that, “a 
lawyer shall not . . . willfully refuse, 
as determined by a court of competent 
jurisdiction, to timely pay a child sup- 
port obligation.” 

Both §61.13015 and Rule 4-8.4(h) 
are tools of last resort for the collection 
of child support. Section 61.13015(1) 
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provides that no petition may be filed 
until the custodial parent or the state 
has exhausted all other available reme- 
dies. The comment to Rule 4-8.4(h) 
provides that the rule should not be 
used as the primary means for collect- 
ing child support, but should be used 
only after all other available remedies 
have been exhausted.? Will the statute 
and the rule be effective tools of last 
resort to collect child support arrear- 
ages? Is one more effective than the 
other? Is one easier to use than the 
other? Will custodial parents and the 
state use the statute and the rule to 
collect child support arrearages? Al- 
though we will discuss the rule and 
§61.13015 in the context of a parent 
having custody of children who seeks 
to collect child support arrearages from 
a deadbeat parent, the discussion will 
also apply to the use of the statute and 
the rule by the state. First, let us 
examine the rule. 


Rule 4-8.4(h) 
Disciplinary Rule 4-8.4(h) does not 
specify a procedure for its application. 


nS ee Art by Joe McFadden 


The language of the rule and the com- 
ment to the rule suggest the appropri- 
ate procedure for disciplining an attor- 
ney who fails to pay child support. As 
noted above, the comment states that 
the rule should be used only after all 
other available remedies have been 
exhausted. The comment further pro- 
vides that, “[blefore a grievance may 
be filed or a grievance procedure initi- 
ated ... the court that entered the 
child support order must first make a 
finding of willful refusal to pay.” 

Thus, the custodial parent must ob- 
tain an order from an appropriate court 
determining that the lawyer has will- 
fully refused to timely pay a child 
support obligation before the custodial 
parent may initiate a grievance pro- 
ceeding. Before implementing the dis- 
ciplinary process pursuant to Rule 4- 
8.4(h), the custodial parent should ad- 
vise the deadbeat attorney by letter 
that if the deadbeat attorney does not 
immediately cure all child support ar- 
rearages, the custodial parent will pur- 
sue discipline under Rule 4-8.4(h). Upon 
receipt of the letter, the deadbeat attor- 
ney should pay rather than run the 
risk of Florida Supreme Court disci- 
pline.!° The failure of the deadbeat 
attorney to pay after receiving the 
letter will be additional evidence the 
court can use in determining a dead- 
beat attorney’s “willful refusal to pay.” 
If the deadbeat attorney does not im- 
mediately respond and cure child sup- 
port arrearages, the custodial parent 
should file a supplemental petition with 
the court that entered the child sup- 
port order or the court enforcing the 
child support order for entry of an 
order finding that the deadbeat attor- 
ney has willfully refused to timely pay 
a child support obligation.!! 
e Contents of the Petition 

The petition should be entitled “Sup- 
plemental Petition for an Order Find- 
ing Attorney to Have Willfully Refused 
to Timely Pay Child Support Obliga- 
tions Pursuant to Rule 4-8.4(h) of the 
Rules Regulating The Florida Bar.” 
The detailed title will once again put 
the deadbeat attorney on notice of the 
remedy which will be pursued if the 
arrearage is not paid immediately, elimi- 
nate any defense of lack of notice, and 
advise the deadbeat attorney of the 
stakes for continued nonpayment of 
child support arrearages. 

The custodial parent bears the bur- 
den of proving the contents of the 


Defenses which the 
deadbeat attorney 
might assert are 
limited and include 
the absence of an 
arrearage, an 
absence of notice of 
the arrearage, or an 
inability to pay 


petition necessary to sustain a discipli- 
nary action under Rule 4-8.4(h).!2 The 
petition should contain the date of the 
original order awarding child support, 
the amount of child support awarded, 
the amount of the child support arrear- 
ages, a statement that the deadbeat 
attorney has willfully refused to pay 
such arrearages, a list of the other 
child support enforcement methods 
which were unsuccessful, and the as- 
sertion that the custodial parent is 
unaware of any other method to use 
in attempting to collect the child sup- 
port arrearages. In the prayer to the 
petition, the custodial parent should 
specifically ask the court to find that 
the custodial parent has exhausted all 
remedies other than the use of Rule 
4-8.4(h). Such a finding will eliminate 
any possibility that the deadbeat attor- 
ney might later defend the disciplinary 
proceeding on the basis that the custo- 
dial parent failed to exhaust all other 
available remedies. 

The petition does not have to be 
served in the same manner as service 
of process, that is, by obtaining original 
service upon the deadbeat attorney.!* 
Service of the petition may be made 
by registered mail, or by publication, 
and its sufficiency in each instance 
will be tested by its reasonableness 
and by the adequacy of the opportunity 
afforded the deadbeat attorney to be 
heard and to defend against the peti- 
tion.14 Service should be made upon 
the deadbeat attorney, even though the 
deadbeat attorney was represented by 
counsel in the original divorce proceed- 
ing because that representation may 
have ended upon the entry of the 
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divorce judgment.5 
e Defenses to the Petition 

Before pleading in response to the 
petition, the deadbeat attorney might 
file a motion to dismiss the petition. 
Grounds for the motion might include 
improper venue, failure to state a claim, 
insufficient service, and the like. If the 
petition withstands the motion to dis- 
miss, the deadbeat attorney should file 
an answer to the petition, setting forth 
any defenses. The answer should be 
filed in accordance with the Rules of 
Civil Procedure.!* Defenses which the 
deadbeat attorney might assert are 
limited and include the absence of an 
arrearage, an absence of notice of the 
arrearage, or an inability to pay. If the 
deadbeat attorney is claiming an in- 
ability to pay, the deadbeat attorney 
should, together with the answer, file 
a petition to modify the child support 
obligation.!7 
e The Order 

The court in its order should set out 
the date on which the deadbeat attor- 
ney was ordered to pay child support, 
the amount of child support awarded, 
the amount of the arrearages, and the 
unsuccessful efforts which both the 
custodial parent and the court have 
made in an attempt to collect the 
arrearages. The custodial parent should 
ask the trial court to make findings of 
fact regarding child support arrear- 
ages, the exhaustion of all other avail- 
able remedies, and the willful refusal 
of the deadbeat attorney to pay the 
arrearages timely. 

If the deadbeat attorney wishes to 
challenge the findings of the trial court, 
the attorney should appeal the trial 
court’s order rather than rely on the 
grievance committee to disregard the 
findings of the trial court. The dead- 
beat attorney will have to challenge 
the trial court’s findings on appeal 
because the determination that the 
deadbeat attorney has willfully refused 
to timely pay a child support obligation 
binds The Florida Bar grievance com- 
mittee as a matter of res judicata.!® 
The grievance committee will be bound 
because the court will already have 
determined the factual issues that es- 
tablish the violation of Disciplinary 
Rule 4-8.4(h).19 

Once the court enters an order find- 
ing willful refusal and the exhaustion 
of all other available remedies, the 
custodial parent can file a disciplinary 
complaint with the local bar office. In 


* 


completing The Florida Bar complaint 
form, the custodial parent will need 
only to attach a certified copy of the 
court’s order and provide other perti- 
nent facts in order to fully inform The 
Florida Bar of the complaint. Once the 
custodial parent files the complaint 
form with the Bar, the custodial parent 
will probably have no additional input 
into the process, other than to provide 
information if later requested by the 
Bar. 

The Rule 4-8.4(h) disciplinary pro- 
ceeding will be unlike most other disci- 
plinary proceedings because it will be 
based on a court order finding that the 
attorney has already violated the Rules 
Regulating The Florida Bar. The only 
matter to be handled in the grievance 
proceeding will be the appropriate dis- 
cipline for the attorney. The Florida 
Supreme Court has delegated responsi- 
bility for determining a violation of 
Rule 4-8.4(h) to the trial court, reserv- 
ing to itself only the issue of discipline. 

A deadbeat attorney may seek to 
assert several constitutional defenses 
against the use of Rule 4-8.4(h) as a 
disciplinary tool. These defenses, how- 
ever, must be asserted in a judicial 
action separate from the disciplinary 
process.2° The action, which should be 
filed in federal court, would seek a 
declaratory judgment that the rule is 
unconstitutional and seek to enjoin 
The Florida Bar and the Florida Su- 
preme Court from proceeding with the 
disciplinary process. 


F.S. §61.13015 (1993) 

F.S. §61.13015 (1993), the precursor 
to Rule 4-8.4(h), provides for the sus- 
pension or denial of licenses and certifi- 
cates for professionals other than law- 
yers for the chronic nonpayment of 
child support. 

Section 61.13015 authorizes the court 
which entered the child support order 
or the court which is enforcing the 
support order to suspend or deny a 
professional license or certificate of the 
deadbeat parent, as a tool to collect 
child support arrearages. This statute 
applies to such licenses and certificates 
as teaching certificates, licenses issued 
by the Department of Health and Re- 
habilitative Services to individuals as 
child-placing agencies or residential 
child-caring agencies, and licenses is- 
sued by the Department of Business 
and Professional Regulation.2! 

A custodial parent seeking past due 


child support invokes §61.13015 by 
providing written notice to the dead- 
beat parent that a delinquency exists 
in support obligations. The notice must 
specify that the deadbeat parent has 
30 days from the date on which service 
of the notice is complete to pay the 
delinquency or to reach an agreement 
with the custodial parent to pay the 
delinquency. The notice must specify 
that if payment is not made or an 
agreement is not reached, the deadbeat 
parent’s professional license or certifi- 
cate may be denied or suspended pur- 
suant to a court order.?2 The custodial 
parent should track the language of the 
statute in the notice. Otherwise, the 
deadbeat parent may allege that the 
notice provided was inadequate. 

The custodial parent must serve the 
notice by certified mail, return receipt 
requested, at the deadbeat parent’s 
last address of record with the local 
depository. Service is complete upon 
receipt of the notice by the deadbeat 
parent. If the deadbeat parent has no 
address of record with a local deposi- 
tory or the last address is incorrect, 
service shall be by publication.?° 

If the delinquency continues to exist 
and the deadbeat parent fails to pay 
or to reach an agreement to pay the 
delinquency within 30 days following 
the service of the first notice, the 
custodial parent must send a second 
30-day notice to the deadbeat parent 
stating that the deadbeat parent has 
30 days to pay or to reach an agree- 
ment to pay the delinquency.”4 

What happens if the deadbeat parent 
fails or refuses to sign the receipt for 
the notice? Although it is possible that 
the court would find that the custodial 
parent had complied with the service 
requirement of §61.13015, there is a 
risk that the court would refuse to go 
forward without proof of actual notice 
to the deadbeat parent. Therefore, if 
the post office returns either notice 
without a signed return receipt, the 
better practice would be to have each 
notice served personally upon the dead- 
beat parent to eliminate any defense 
of lack of notice. 

Alternatively, if the deadbeat parent 
fails or refuses to sign, the custodial 
parent could attempt service by publi- 
cation under §61.13015(5). In using 
publication, the custodial parent runs 
the risk that the court might conclude 
service of the notice has not been 
accomplished because the statute pro- 
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vides for publication only when there 
is no address of record with the local 
depository or the address is incorrect.?5 
Although the chances of the trial court 
reaching this conclusion could be small, 
the custodial parent should use per- 
sonal service of each notice to avoid the 
risk. 

e The Petition 

If the deadbeat parent fails to pay 
the delinquency or to reach an agree- 
ment to pay the delinquency after the 
second notice, the custodial parent may 
petition the court which entered the 
support order or is enforcing the order 
to deny the deadbeat parent’s applica- 
tion for a professional license or certifi- 
cate, or to suspend the deadbeat par- 
ent’s existing professional license or 
certificate. The petition should allege 
the existence of the delinquency, the 
service of the first and second 30-day 
notices, the failure of the deadbeat 
parent to pay the delinquency or to 
reach an agreement to pay the delin- 
quency, the existence of a professional 
license or certificate or the existence 
of an application for such a license or 
certificate, and the exhaustion of all 
available remedies other than the sus- 
pension of the license or certificate or 
denial of the application. 

The petition must be served on the 
deadbeat parent by registered mail or 
by publication rather than upon the 
attorney who represented the deadbeat 
parent during the divorce action. Serv- 
ice directly upon the deadbeat parent 
follows from the fact that the divorce 
action has concluded and the court has 
retained jurisdiction only to enforce the 
divorce decree including child support 
obligations in which case any attorney- 
client relationship of the deadbeat par- 
ent may have ended. Notice to an 
attorney who represented a party in 
the original divorce action is not ade- 
quate if it does not result in actual 
notice to the party and the attorney 
disclaims continued representation of 
the party.26 

In order for the court to proceed, the 
custodial parent must prove the service 
of each 30-day notice, as well as the 
petition. If the custodial parent fails 
to prove any of these, the court should 
deny relief under the petition. From 
the language of the statute, the service 
of the two 30-day notices and the 
petition appear to give the court 
jurisdiction to suspend or deny a pro- 
fessional license and certificate under 


After the court has 
disposed of any 
motions, the 
deadbeat parent 
must file an answer 
setting out all 
defenses against the 
suspension of the 


professional license 
or denial of 


application 
§61.13015. 
The Answer 


The statute is silent as to whether 
the deadbeat parent must file an an- 
swer to the petition. The Florida Rules 
of Civil Procedure, however, govern the 
proceeding and provide that the sup- 
plemental proceeding of enforcing child 
support shall be conducted in the same 
manner and time as though the peti- 
tion were the initial pleading in the 
action, thus requiring an answer.?? 
Yet, before filing an answer, the dead- 
beat parent might file a motion to 
dismiss the petition. A motion to dis- 
miss the petition may be based on 
defective service of the petition or fail- 
ure to serve either 30-day notice, the 
existence of a child support arrearage, 
or the exhaustion of all available reme- 
dies other than the suspension of the 
professional license or certificate, or 
denial of the application. 

After the court has disposed of any 
motions, the deadbeat parent must file 
an answer. The answer should set out 
all defenses which the deadbeat parent 
may have against the suspension of the 
professional license or denial of the 
application. The defenses that are avail- 
able to the deadbeat parent include 
failure to serve the required notices 
timely or in the proper manner; an 
inability to pay; the failure of the 
custodial parent to exhaust all avail- 
able remedies other than the suspen- 
sion or denial of the professional li- 
cense; the likelihood that the denial or 
suspension of the professional license 
would result in irreparable harm to the 
deadbeat parent or the deadbeat par- 
ent’s employees; or the deadbeat par- 
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ent’s good faith effort to reach an 
agreement with the custodial parent. 
Additional defenses include laches, es- 
toppel, waiver, or reprehensible con- 
duct on the part of the custodial par- 
ent.28 If the deadbeat parent is 
asserting a defense of an inability to 
pay, the deadbeat parent should file a 
petition to modify child support to- 
gether with the answer.”9 

e Issues to Be Addressed During Hear- 
ing 

After the petition and the answer 
have been filed, the matter is at issue 
and ready for trial. The issues to be 
tried unique to a petition under 
§61.13015 include: 1) the existence of 
child support arrearages; 2) the timely 
service of notices to the deadbeat par- 
ent; 3) the failure of the deadbeat 
parent to pay or to reach an agreement 
to pay with the custodial parent; 4) the 
existence of a professional license or 
application for a professional license; 
5) the exhaustion of all other available 
remedies for the collection of child 
support; 6) the ability of the deadbeat 
parent to pay the child support; 7) the 
denial or suspension of the professional 
license or the application for a license 
would result in irreparable harm to the 
deadbeat parent or the deadbeat par- 
ent’s employees; and 8) the deadbeat 
parent’s good faith effort to reach an 
agreement with the custodial parent. 
The deadbeat parent may also wish to 
raise several constitutional defenses 
to §61.13015. 

Since most of these issues will be 
uncontested or straightforward, only 
the issues regarding exhaustion of all 
other available remedies, irreparable 
harm to the deadbeat parent or the 
deadbeat parent’s employees, good faith 
effort to reach an agreement, and the 
constitutional issues warrant discus- 
sion. 

1) The Exhaustion of Ail Other Avail- 
able Remedies 

Section 61.13015 requires that the 
custodial parent exhaust all other avail- 
able remedies before filing a petition 
for the suspension or denial of a profes- 
sional license. What constitutes ex- 
hausting all other available remedies? 
The custodial parent should offer evi- 
dence of all attempts that have been 
made to collect the child support ar- 
rearages. For example, the custodial 
parent might allege that the deadbeat 
parent was brought before the court 
on numerous motions for contempt, 
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that numerous income deduction or- 
ders were obtained but were unsuc- 
cessful in collecting arrearages, or that 
numerous unsuccessful attempts have 
been made to locate assets of the dead- 
beat parent upon which to levy or place 
liens. The custodial parent must prove 
that he or she has tried every remedy 
which could reasonably be expected to 
force the deadbeat parent to pay the 
arrearages or to locate assets which 
could be levied upon or liened. 

Once the custodial parent has of- 
fered evidence of the attempts made 
to collect the child support arrearages, 
the deadbeat parent is between a rock 
and a hard place. In order for the 
deadbeat parent to argue with any 
credibility that the custodial parent 
has not exhausted all other available 
remedies, the deadbeat parent must 
advise the court of the omitted remedy. 
If the custodial parent has taken every 
reasonable step to collect the arrear- 
ages, the court is unlikely to deny the 
petition on the basis of a remedy of 
which the custodial parent should not 
have been aware after reasonable in- 
vestigation. A remedy which the custo- 
dial parent could not have discovered 
after reasonable investigation is not 
“available” under §61.13015. Further, 
upon being advised of the omitted rem- 
edy, the court will likely invoke the use 
of that remedy at the hearing, thereby 
partially or totally satisfying the ar- 
rearage. Because the remedy was not 
“available,” the court will continue to 
have jurisdiction to deny or suspend 
the professional license even after par- 
tially satisfying the arrearage. 

2) The Denial or Suspension of the 
Professional License Would Result in 
Irreparable Harm to the Deadbeat Par- 
ent or the Deadbeat Parent’s Employees 

Section 61.13015 provides that a 
court may find it inappropriate to deny 
or suspend a license if the suspension 
or denial would cause irreparable harm 
to either the deadbeat parent or the 
deadbeat parent’s employees. What 
would constitute irreparable harm to 
either of these parties? The deadbeat 
parent with a professional practice may 
lose the practice without a license. The 
deadbeat parent’s practice might be 
unable to recover if closed for any 
substantial period of time. The dead- 
beat parent’s employees might be un- 
able to sustain the practice without the 
deadbeat professional. Denial or sus- 
pension might cause the permanent 


loss of a professional license. Denial or 
suspension of the license might affect 
the deadbeat parent’s professional re- 
cord and reputation, and affect the 
professional’s ability to be employed 
in the future. Irreparable harm to the 
employees might include the loss of 
their jobs and inability to find other 
employment. 
3) The Deadbeat Parent Has Made a 
Good Faith Effort to Reach an Agree- 
ment With the Custodial Parent 
Inherently entwined with the dead- 
beat parent’s ability to pay the arrear- 
ages is the deadbeat parent’s efforts to 
reach a good faith agreement with the 
custodial parent for payment of the 
arrearages. If the deadbeat parent has 
proposed to the custodial parent a 
payment based on an ability to pay, the 
deadbeat parent has acted in good 
faith. However, if the deadbeat parent 
has proposed a payment plan that does 
not satisfy the arrearages when the 
deadbeat parent had the ability to pay 
more than the proposed amount, the 
proposed agreement was arguably not 
made in good faith. 
4) Constitutional Defenses 
Rule 4-8.4(h) and §61.13015 are civil 
punishments created to remedy a dead- 
beat parent’s failure to pay child sup- 
port. The Eighth Amendment to the 
U.S. Constitution prohibits excessive 
fines on individuals.*° Denying a dead- 
beat the ability to hold a professional 
license may be an excessive fine pro- 
hibited by the Eighth Amendment. 
The purpose of Rule 4-8.4(h) and 
§61.13015 is to force deadbeat parents 
to pay child support so that the state 
does not have to support their children. 
Denying or suspending the license of a 
deadbeat parent, however, does not 
mean that the state will collect child 
support. In fact, the denial or suspen- 
sion may well prevent the state from 
collecting child support arrearages be- 
cause the deadbeat parent may be 
deprived of the ability to earn suffi- 
cient money to pay present child sup- 
port obligations or arrearages. Thus, 
the suspension or denial may actually 
create additional arrearages. 
Recently, the Supreme Court in Aus- 
tin v. United States, __U.S.__, 113 
S. Ct. 2801, 125 L. Ed. 2d 488 (1993), 
applied the Eighth Amendment’s ex- 
cessive fines clause to civil forfeiture 
proceedings. In Austin, the defendant 
pled guilty to possessing two ounces of 
cocaine, and the United States com- 


menced forfeiture proceedings on his 
mobile home and autobody shop. The 
U.S. Supreme Court addressed the ques- 
tion of whether the forfeiture was “mone- 
tary punishment with which the exces- 
sive fines clause is particularly con- 
cerned.”3! The Court held that the 
excessive fines clause applied to those 
civil sanctions which cannot be said to 
solely serve a remedial purpose but to 
also serve either retributive or deter- 
rent purposes.°2 Any civil sanction 
which serves both a remedial and re- 
tributive or deterrent purpose consti- 
tutes an excessive fine. 

Under the precedent of Austin, a 
deadbeat parent can argue the denial 
or suspension of a professional license 
constitutes an excessive fine prohibited 
by the Eighth Amendment. As civil 
remedies, §61.13015 and Rule 4-8.4(h) 
seek to punish deadbeat parents for 
their failure to pay child support. As 
in Austin, there is no correlation be- 
tween the denial or suspension of a 
deadbeat parent’s professional license 
and the objectives of the statute which 
are to relieve the burden on the state 
and to make parents more accountable 
for paying child support.*° As in Aus- 
tin, this lack of correlation negates any 
alleged remedial purpose for the stat- 
ute and rule and instead emphasizes 
the retributive and deterrent purpose 
behind the suspension or denial of the 
deadbeat parent’s professional license. 
Therefore, the statute and rule consti- 
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tute punishment and are subject to the 
excessive fines clause. 

The Austin Court addressed whether 
the lack of correlation constituted ex- 
cessiveness as prohibited by the Eighth 
Amendment. Applying the Austin analy- 
sis for determining excessiveness, the 
relationship between what is taken, 
the professional license, and the nature 
of the offense, the failure to pay child 
support, is excessively disproportion- 
ate.54 Thus, the statute and rule may 
violate the excessive fines clause. 

Section 61.13015 and Rule 4-8.4(h) 
also violate the implied individual lib- 
erty interest in the right to work. 
Schware v. Board of Bar Examiners, 
353 U.S. 232, 77 S. Ct. 752, 1 L. Ed. 
2d 796 (1957). The Court in Schware 
held that the state cannot exclude a 
person from practicing any occupation 
in any manner or for any reasons that 
contravene the due process clause of 
the U.S. Constitution.5> Furthermore, 
the Court required that any qualifica- 
tions set for an occupation must be 
rationally connected to the applicant’s 
fitness or capacity to participate in 
that occupation.*6 

Although Schware may be long for- 
gotten, the principle established and 
the liberty interest created still exists 
today. The holding in Schware requires 
that the denial or suspension of a 
deadbeat parent’s professional license 
must be rationally connected to the 
deadbeat parent’s fitness or capacity 
to participate in the parent’s chosen 
profession in order to withstand consti- 
tutional scrutiny. The failure to pay 
child support, however, is not rationally 
connected to the deadbeat professional’s 
capacity to diagnose patients, to per- 
form surgery, to counsel clients, or to 
teach students. Therefore, the statute 
violates the implied individual liberty 
interest in the right to work. 


Comparative Effectiveness of 
§16.13015 and Rule 4-8.4(h) 
e Conditions 

Section 61.13015(1) requires the ex- 
istence of a child support arrearage in 
order to suspend a professional license 
or deny an application for a profes- 
sional license. Rule 4-8.4(h), on the 
other hand, only requires that the 
attorney have willfully refused to pay 
a child support obligation. The rule 
does not require the present existence 
of a child support arrearage. Thus, a 
nonattorney professional can avoid a 


§61.13015 sanction simply by bringing 
child support payments up to date 
while an attorney may satisfy current 
child support obligations yet be subject 
to discipline under Rule 4-8.4(h). Con- 
sequently, the rule provides a more 
potent weapon than the statute in 
collecting child support arrearages. 
e Timing 

The statute is also less effective than 
the rule in collecting child support 
arrearages because of the greater time 
required to utilize the statute. Section 
61.13015 requires that the custodial 
parent serve two 30-day notices on the 
deadbeat parent as a condition pre- 
cedent to filing a petition for denial or 
suspension of a professional license. 
On the other hand, the rule does not 
require any notice to the deadbeat 
parent before filing a petition to deter- 
mine that the deadbeat attorney has 
willfully refused to timely pay a child 
support obligation. Therefore, the rule 
can be utilized without the delay incor- 
porated into the statute. 
e Defenses 

Rule 4-8.4(h) permits the custodial 
parent to go straight for the throat of 
the deadbeat attorney since it does not 
provide any defenses to denial or sus- 
pension. Section 61.13015, however, 
provides several defenses. The dead- 
beat parent can prevent the suspension 
or denial of the professional license if 
the court agrees that the denial or 
suspension would result in either ir- 
reparable harm to the deadbeat parent 
or to the employees of the deadbeat 
parent, or would not accomplish the 
objective of collecting the delinquency, 
or if the deadbeat parent has demon- 
strated a good faith effort to reach an 
agreement with the custodial parent 
to pay the arrearages.37 

In conclusion, in comparing their 
effectiveness, the rule can be much 
more effective than the statute in col- 
lecting child support arrearages be- 
cause an attorney can be sanctioned 
even if child support is brought cur- 
rent, the rule can be utilized much 
more quickly than the statute, and the 
rule does not provide any defenses to 
denial or suspension while the statute 
does. 


Effectiveness of Suspension or 
Denial of Professional Licenses 

The suspension or denial of profes- 
sional licenses under §61.13015 and 
Rule 4-8.4(h) exemplifies one more child 
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support enforcement method which will 
not decrease the financial burden on 
the state or change parental attitudes 
regarding payment of child support. 

e Financial Burden 

The Florida Department of Revenue 
is responsible for collecting child sup- 
port arrearages for the state.3° En- 
forcement of the license statute rep- 
resents just one more task for an 
already overburdened state enforce- 
ment system. As a remedy of last 
resort, the statute and the rule require 
that the custodial parent or the De- 
partment of Revenue still incur the 
delay and cost of locating the deadbeat 
parent both in and out of Florida, 
locating the place of employment, and 
utilizing all other available methods 
of enforcement before resorting to the 
statute. 

The financial burden on the state 
will never decrease if neither custodial 
parents nor the Department of Reve- 
nue use the statute and rule. The 
Florida Department of Health and Re- 
habilitative Services, which was re- 
sponsible for collecting child support 
arrearages before the Department of 
Revenue, attempted to revoke only 
seven professional licenses.°9 The De- 
partment of Health and Rehabilitative 
Services sought to suspend so few pro- 
fessional licenses because “a deadbeat 
parent needs those licenses to make 
enough money to pay child support.”4° 
Even if the statute and the rule are 
used by the Department of Revenue, 
there is no proof that their use will 
increase child support collection rates 
sufficiently to offset the costs of imple- 
menting their use.4! Previous child 
support enforcement methods have in- 
creased collection rates; however, ad- 
ministrative costs have correspondingly 
increased.42 
e Bureaucratic Inefficiency 

An underlying cause of the low rate 
of child suppport collection is bureau- 
cratic inefficiency. The enactment of 
§61.13015 and Rule 4-8.4(h) will not 
cure this inefficiency. The child sup- 
port collection rate in Florida was 17.5 
percent in the 1993 fiscal year, which 
is a typical rate across the country.*® 
Even with the statute and rule, child 
support enforcement agencies need to 
attack nonpayment of child support 
more quickly. In Florida, one woman 
waited 11 years relying on state case 
workers to find her ex-husband, but 
only had to wait four weeks for a 
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private enforcement agency to find her 
ex-husband and to begin receiving child 
support.*4 

Locating a deadbeat parent becomes 
more difficult when the deadbeat par- 
ent lives and works in another state. 
Most states have adopted either the 
Uniform Reciprocal Enforcement of Sup- 
port Act (URESA) or the Revised Uni- 
form Reciprocal Enforcement of Sup- 
port Act (RURESA),*° which were en- 
acted to handle out-of-state collection 
procedures. Procedures under these stat- 
utes have traditionally been slow and 
nonproductive because of differences 
in state laws, the risk of modification 
of existing awards in the noncustodial 
parent’s state, the backlog of cases in 
some jurisdictions, and the low priority 
of support cases relative to other mat- 
ters.46 The enactments of the statute 
and the rule do not remove these 
impediments. Before a support order 
can be enforced in another state, the 
deadbeat parent must still be first 
subject to the responding court’s 
jurisdiction. Furthermore, the court 
must notify the deadbeat parent of the 
action and provide a hearing. Once the 
responding court validates the support 
order, the custodial parent still faces 
the problem of actually collecting the 
money from the deadbeat parent. 
e Battling Parental Attitudes 

Child support enforcement agencies 
and the child support enforcement tools 
fail to recognize and account for the 
emotions involved between the custo- 
dial parent and the deadbeat parent. 
Animosity toward the custodial parent, 
stinginess, second families, and hard 
times are reasons deadbeat parents do 
not pay child support.47 Even the Fed- 
eral Bureau of Investigation, which is 
responsible for tracking deadbeat par- 
ents who cross state lines, estimates 
that 500,000 deadbeat parents make 
serious efforts to avoid detection. These 
are parents who are avoiding potential 
federal felony convictions and impris- 
onment for up to two years.48 The 
possible denial or suspension of a dead- 
beat parent’s professional license cer- 
tainly will not change these attitudes. 

Thus, the enactments of §61.13015 
and Rule 4-8.4(h) do not appear as if 
they will improve the collection of child 
support. They appear to be additional 
tools that do not deal with the real 
problems in collecting child support 
arrearages, that is, bureaucratic ineffi- 
ciency and parental attitudes. 


Conclusion 

Section 61.13015 and Rule 4-8.4(h) 
are tools of last resort for collecting 
child support. There are serious 
questions as to whether these addi- 
tional tools of collecting child support 
will be effective. Because there may 
be a limited number of deadbeat pro- 
fessionals in the general population of 
deadbeat parents, these tools may not 
be cost effective in collecting child 
support, and may be counterproductive 
in that they prevent the deadbeat par- 
ent from earning money with which to 
pay both present child support obliga- 
tions and child support arrearages. 
Regardless of the general effectiveness 
of these tools, the rule can be more 
effective than the statute in collecting 
child support arrearages because of the 
ease and speed with which it can be 
used. Thus, it is likely that there will 
be far fewer deadbeat attorneys than 
other deadbeat professionals. 0 


1 Fra. Star. §409.2551 (1993), provides: 


“Common-law and statutory procedures gov- 
erning the remedies for enforcement of 
support for financially dependent children 
by persons responsible for their support 
have not proven sufficiently effective or 
efficient to cope with the increasing inci- 
dence of financial dependency. The increas- 
ing workload of courts, prosecuting attor- 
neys, and the Attorney General has resulted 
in a growing burden on the financial re- 
sources of the state, which is constrained 
to provide public assistance for basic main- 
tenance requirements when parents fail to 
meet their primary obligations. The state, 
therefore, exercising its police and sover- 
eign powers, declares that the common-law 
and statutory remedies pertaining to family 
desertion and nonsupport of dependent chil- 
dren shall be augmented by additional reme- 
dies directed to the resources of the respon- 
sible parents. In order to render resources 
more immediately available to meet the 
needs of dependent children, it is the legis- 
lative intent that the remedies provided 
herein are in addition to, and not in lieu of, 
existing remedies. It is declared to be the 
public policy of this state that this act be 
construed and administered to the end that 
children shall be maintained from the re- 
sources of their parents, thereby relieving, 
at least in part, the burden presently borne 
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by the general citizenry through public 
assistance programs.” 

2 Courts have also created remedies for 
the enforcement of delinquent child sup- 
port. These tools include the elimination of 
exemptions for property from legal process 
in the enforcement of a claim for debt, 
where debt arises from a contractual rela- 
tionship, including homestead, and creation 
of the authority to garnish spendthrift trusts. 
Anderson v. Anderson, 44 So. 2d 652 (Fla. 
1950); Gilbert v. Gilbert, 447 So. 2d 299 
(Fla. 2d D.C.A. 1984). 

3 Fra. Star. §61.12(4) (1993). 

4 Id. §§61.12(1), 222.11 (1993). 

5 Id. §61.17(1)(a). 

§ Td. §61.1301. 

7 Id. §§61.1301, 61.181. 

8 In re: Rules Regulating The Florida 
Bar—Willful Nonpayment of Child Support, 
Case No. 84,390, 1995 Fla. LEXIS 206, (Fla. 
Feb. 9, 1995). The Florida Legislature, in 
enacting §61.13015, asked the Florida Su- 
preme Court to adopt an amendment to the 
Rules Regulating The Florida Bar to disci- 
pline attorneys who are delinquent or who 
fail to pay child support to make the rules 
consistent with §61.13015. Fla. Laws, Pream- 
ble, ch. 93-208 (1993). An attorney’s conduct 
and discipline are governed strictly by the 
Florida Supreme Court. Attorneys contested 
the need for Rule 4-8.4(h) because attorneys 
believed that conduct such as failing to pay 
child support was adequately covered in the 
disciplinary rules in place. However, in a 
recent case, the Florida Supreme Court 
refused to discipline an attorney for failing 
to pay child support. The court held “we find 
that our present disciplinary rules do not 
grant us the authority to discipline an 
attorney for the failure to meet a civil 
obligation such as child support absent a 
finding of fraudulent or dishonest conduct.” 
The Florida Bar v. Taylor, 648 So. 2d 709 
(Fla. 1995). 

® Although the Florida Supreme Court 
approved the comment, the court noted that 
the committee comments were included for 
explanation and guidance only and were 
not adopted as an official part of the rules. 
Nevertheless, because the rule is intended 
to complement §61.13015, it is likely that 
grievance committees and the Supreme 
Court will require the exhaustion of all 
other available remedies as does §61.13015 
before permitting a custodial parent to util- 
ize Bar grievance procedures to collect child 
support arrearages. 

10 Possible penalties for violation of Rule 
4-8.4(h) include public and private repri- 
mands, suspension of the Bar license, and 
ultimately disbarment. Rutes REGULATING 
Tue Bar r. 3-5.1. 

11 Fra. Star. §61.0143 (1993), and Forma 
R. Cw. P. 1.100(a) suggest that a proceeding 
to enforce child support should be desig- 
nated a petition. 

12 Smith’s Bakery, Inc. v. Jernigan, 134 
So. 2d 519 (Fla. 1st D.C.A. 1961); cases cited 
at 23 Fia. Jur. 2p Evidence and Witnesses 
§65 (1980). 

13 Prensky v. Prensky, 146 So. 2d 604 
(Fla. 3d D.C.A. 1962); Kosch v. Kosch, 113 
So. 2d 547 (Fla. 1959). 

14 Kosch v. Kosch, 113 So. 2d 547 (Fla. 


1959); Burkhart v. Circuit Court of Eleventh 
Judicial Circuit, 146 Fla. 457, 1 So. 2d 872 
(1941); Thompson v. Thompson, 142 Fila. 
643, 195 So. 571 (1940). 

15 See the discussion in the text of service 
of the petition under §61.13015, at note 26, 
infra. 

16 Fra. R. Civ. P. 1.110(h) provides that 
the action shall proceed in the same manner 
and time as though the supplemental peti- 
tion to enforce child support were the initial 
pleading in the action. 

17 The court may modify child support 
upon a showing of a sufficient change in 
circumstances. Such circumstances may be 
a change in one or both parents’ ability to 
provide support or a change in the needs of 
the child or children, or both. Fia. Jur. 2p 
Family Law §919 (1992). A child support 
award may be modified where there has 
been an unexpected, actual, substantial, 
and permanent change in a parent’s finan- 
cial condition. Thus, child support may be 
reduced upon a showing of a substantial 
change in the deadbeat parent’s ability to 
pay. Id. §920. There may also be a decrease 
in the needs of the child justifying the 
reduction of a child support award. Id. §922. 
Remarriage of the deadbeat parent or of the 
custodial parent does not, of itself, relieve 
the parent of the obligation placed upon him 
or her by the decree of supporting a minor 
child. However, the custodial parent’s re- 
marriage together with other circumstances 
may warrant modification of the child sup- 
port payments. Jd. §923. For strong equita- 
ble reasons growing out of radically changed 
circumstances, the court may refuse to en- 
force its child support decree. Id. §1216. 

18 According to Rutes ReGuLATING THE 
Fiorwa Bar r. 3-7.2(b), the judgment of 
guilt of a felony shall be conclusive proof of 
guilt of the criminal offense charged for the 
purposes of these rules. Rule 4-8.4(h) may 
be interpreted in the same manner. 

19 The rule mandates that a lawyer shall 
not willfully refuse, as determined by a 
court of competent jurisdiction, to timely 
pay child support obligation. Therefore, once 
the court makes this finding, the rule has 
been violated. 

20 See text of this article at notes 30 
through 36, for discussion of the defenses. 

21 Fra. Star. §61.13015 applies to licenses 
and certificates issues under chs. 231, 409, 
455, and 559. 

22 Td. §61.13015(2). 

23 Td. §61.13015(5) 

24 Td. §61.13015(3). 
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26 Hernandez v. Hernandez, 478 So. 2d 
458 (Fla. 3d D.C.A. 1985). 
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28 Ashe v. Ashe, 509 So. 2d 1146 (Fla. 1st 
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29 See note 17, supra. 

30 “Excessive bail shall not be required, 
nor excessive fines imposed nor cruel and 
unusual punishments inflicted.” U.S. Const., 
Amendment VIII. 

31 Austin v. United States, __U.S.__, 
113 S. Ct. at 2802 (1993). 
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Land Use and Environmental Dispute 
Resolution: The Special Master 


by Martin R. Dix, Richard P. Lee, and Alicia M. Santana 


This year’s con- 
troversial ‘“Prop- 
erty Rights Bill,’ 
(the 1995 Bill) 
signed into law on 
May 18, 1995, is 
actually a combi- 
nation of two sepa- 
rate acts: the Bert 
J. Harris, Jr., Pri- 
vate Property 
Rights Protection 
Act (the Property 
Rights Act) and 
the Florida Land 
Use and Dispute 
Resolution Act 
(the Dispute Reso- 
lution Act).! While 
the Property 
Rights Act was im- 
mediately wel- 
comed by a flood 
of critical analysis and controversy 
from policymakers and practitioners, 
little attention was initially given to 
the Dispute Resolution Act. The Prop- 
erty Rights Act, which creates a cause 
of action against government entities 
which impose burdens on private prop- 
erty without violating constitutional 
takings standards, will have a pro- 
found impact on the passage of new 
administrative rules and local govern- 
ment ordinances. The Dispute Resolu- 
tion Act, however, will affect the applica- 
tion and enforcement of current rules 
and ordinances. Pursuant to the latter, 
by October 1, 1995, all government 
entities must have land use and envi- 
ronmental dispute resolution mecha- 
nisms in place. 


Background 

On June 13, 1993, responding to 
various unsuccessful property rights 
bills presented during the 1992-1993 


Legislative Session, Gov. Chiles cre- 
ated the Property Rights Study Com- 
mission II to study various alternatives. 
In 1994, Rep. Bert Harris and Sen. 
William Myers introduced bills to com- 
pensate landowners who suffered a 
drop in property value of at least 40 
percent due to government regulation. 
The commission’s proposal that same 
year created a mediation process in 
which the “intermediator” could recom- 
mend landowner compensation. A “mid- 
night version” attempted to combine 
the major points of each bill; but in the 
end, all three proposals failed.” 

In 1995, property rights legislation 
was re-introduced in two sections, the 
Property Rights Act and the Dispute 
Resolution Act. The 1995 Bill was a 
watered-down version of earlier bills. 
The Property Rights Act closely follows 
earlier property rights efforts at tak- 
ings legislation, minus the controver- 
sial 40 percent cutoff. Instead, it offers 


A special master 
hearing is a 
mediation-style 
process in which 
alternatives to the 
government action 
at issue can be 
explored 


a vague “inordi- 
nate burden” stan- 
dard. The Dispute 
Resolution Act, as 
set forth below, is 
a milder version 
of the commis- 
sion’s intermedia- 
tion proposal. 
This bill passed 
the House unani- 
mously and the 
Senate with only 
one dissenting 


vote. 
The successful 
1995 Bill is 


the result of a 
three-year strug- 
gle between the 
Property Rights 
Movement and 
the Neighbor- 
hood Safety and Health Association 
(NSHA). The Property Rights Move- 
ment was fueled by landowners and 
developers, including major agricul- 
tural interests. NSHA is a coalition of 
neighborhood associations and envi- 
ronmental organizations. In addition 
to the commission’s efforts and those 
of the many senators and representa- 
tives who sponsored the 1995 Bill, this 
legislation was propelled by extensive 
lobbying efforts. 


The Dispute Resolution Act 

The 1995 Bill declares that the Prop- 
erty Rights Act and the Dispute Reso- 
lution Act are not to be construed “in 
pari materia.” The two acts are sepa- 
rate and distinct in objectives, appli- 
cations, and processes. This article 
focuses exclusively on the Dispute Reso- 
lution Act (the act). 

The act entitles property owners who 
believe some action by a state agency 
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or local government to be an unreason- 
able or unfair burden on their property 
to request a public and informal hear- 
ing before a “special master.” This is a 
mediation-style process in which the 
participating property owner and state 
agency or local government can explore 
alternatives to the government action 
at issue. If the parties fail to reach an 
agreement, the special master makes 
a determination as to whether there is 
in fact an unreasonable or unfair bur- 
den on the property and issues a 
written recommendation of one or more 
alternatives to the originally proposed 
government action. 

The property owner initiates the 
proceeding by filing a request for relief 
with the government entity responsi- 
ble for the challenged government ac- 
tion. Filing tolls the time for seeking 
judicial review of a local government 
action until the special master’s recom- 
mendation is acted upon by the local 
government. The time for challenging 
state agency actions under F.S. §120.57 
is also tolled until the special master’s 
recommendation is acted upon by the 
state agency. If the challenged action 
is a local government action for which 
nonjudicial local government adminis- 
trative appeals are available, these 
appeals must be pursued if they take 
no longer than four months; a request 
for relief can then be filed within 30 
days of the conclusion of those appeals 
or within 30 days of the end of the 
four-month period. 

By initiating a proceeding under the 
act, the property owner does not waive 
any rights to any judicial or adminis- 
trative remedies otherwise available. 
If the property owner elects to pursue 
judicial review of a local government 
action or administrative appeal of a 
state agency action, he or she does 
waive any right to a special master 
proceeding. 

The government actions covered by 
the act are “development orders” or 
“enforcement actions” issued by a gov- 
ernment entity and believed by the 
property owner to unfairly or unrea- 
sonably burden the property. A devel- 
opment order is defined as a gov- 
ernment action “which is or will have 
the effect of granting, denying, or grant- 
ing with conditions” a development 
permit application, including the re- 
zoning of a specific parcel.2 The act 
explicitly includes building permits, 
zoning permits, subdivision approvals, 


By initiating a 
proceeding under 
the act, the property 
owner does not 
waive any rights to 
any judicial or 
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available 


certifications, special exceptions, vari- 
ances, or any other similar government 
action, and programs implemented by 
the authorizing statutes of counties, 
municipalities, and various agencies, 
including the Department of Environ- 
mental Protection and the water man- 
agement districts. 

The act does not apply to state or 
local action on comprehensive plan 
amendments. However, the 1995 Bill 
did include separate sections generally 
addressing comprehensive plans. New 
F.S. §163.3181 allows for the creation 
of an informal dispute resolution pro- 
cess for property owners and local 
governments upon the denial of a prop- 
erty owner’s request for a compre- 
hensive plan amendment.‘ New F-:S. 
§163.3184 allows for settlement or me- 
diation between the Department of 
Community Affairs, the local govern- 
ment, and any other affected party, in 
the event of a dispute regarding a 
comprehensive plan or comprehensive 
plan amendment.® 

If the parties fail to reach an agree- 
ment, the special master must deter- 
mine whether the government action 
at issue in fact burdens the property 
unfairly or unreasonably. The criteria 
for determining burden, borrowed from 
the 11th Circuit Court of Appeals deci- 
sion in Reahard v. Lee County, 968 
F.2d 1131, 1136 (11th Cir. 1992), in- 
clude the history of the property, the 
owner’s expectations, and the public 
purpose of the government policy un- 
derlying the enforcement action or de- 
velopment order. The special master 
has discretion to consider other rele- 
vant information. If the special master 
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finds no undue or unfair burden, he or 
she must recommend that the govern- 
ment action remain undisturbed. If the 
special master finds such a burden, 
then, with the property owner’s con- 
sent, the special master may recom- 
mend an alternative to or relief from 
the government action. These alterna- 
tives may include, but are not limited 
to, an adjustment of standards, an 
increase or modification of use, trans- 
fer of developmental rights, a land 
swap, reversal of the government ac- 
tion, or compensation. 

In sub-section 24, the legislature 
explicitly states that this act “is not 
itself, nor does it create, a judicial 
cause of action.” Once the proceedings 
are terminated, “the owner may elect 
to file suit in a court of competent 
jurisdiction.”® Although the issue is 
confused by a reference to “subsequent 
judicial proceedings” in sub-section 23, 
jurisdiction over the matter should 
remain unchanged by these proceed- 
ings. After the special master pro- 
ceeding, the property owner may pur- 
sue the original remedy in circuit court, 
a local administrative appeals body, 
or the state’s Division of Administrative 
Hearings, depending on the nature of 
the action challenged and the govern- 
ment entity which issued it. 


Required Procedures 

The act provides some basic proce- 
dures for the property owner, govern- 
ment entity, and special master to 
follow. The following is a step-by-step 
look at those requirements: 

1) Within 30 days of receipt of notice 
or order (or within 30 days of exhaust- 
ing local administrative proceedings 
not to exceed four months), the prop- 
erty owner must file a request for relief 
with the elected or appointed head of 
the acting government entity. The re- 
quest must document and describe 
both the government action and the 
impact of that action on the proposed 
use of the property. 

2) The property owner and acting 
government entity must agree on a 
special master who meets statutory 
criteria. Within 10 days of the property 
owner’s filing of the request for relief, 
the government entity must send the 
request to the special master. 

3) The special master may require 
more information or conduct a hearing 
to dismiss the request for relief if the 
property owner fails to include the 
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information listed above. If the request 
is dismissed, the property owner will 
have a specified time period to amend 
and refile. Failure to do so will result 
in a dismissal with prejudice as to 
dispute resolution proceedings. 

4) Within 15 days of the property 
owner’s filing of the request for relief, 
the government entity must file a 
response with the special master and 
send a copy of that response to the 
property owner. 

5) The government entity must serve 
a copy of the request for relief on 
owners of real property contiguous to 
the property at issue and to substan- 
tially affected parties who have pre- 
sented testimony relating to the action 
at issue and who have requested no- 
tice. These persons have 21 days to 
request participation in the mediation 
process. 

6) Special masters may join any 
other government entity as a party if 
necessary in order to explore alterna- 
tives, or if the other government entity 
was involved in the process leading up 
to the government action. 

7) The special master must hold a 
hearing within 45 days of receiving the 
request for relief. Hearings are to be 
public, informal, and under the special 
master’s supervision at all times. 

8) Parties must try to have in atten- 
dance at the hearing those persons 
qualified to suggest alternatives and 
modifications of the government action 
at issue; the special master will hear 
from parties and witnesses; other par- 
ticipants are limited to addressing al- 
ternatives and issues which affect their 
substantial interests. 

9) The special master’s first duty is 
to focus on the action’s impact and to 
explore alternatives for the property 
owner’s relief. 

10) The special master shall issue a 
nonbinding recommendation within 14 
days after the conclusion of the dispute 
resolution proceedings. This recommen- 
dation will incorporate any agreement 
reached by the parties or will set forth 
the special master’s determinations re- 
garding burden on the property result- 
ing from the government action and 
any recommended alternatives. 

11) Within 45 days of receipt of the 
special master’s recommendation, the 
government entity must accept and 
implement the recommendation, mod- 
ify the recommendation as submitted, 
or reject the recommendation either 


explicitly or by failure to act within 45 
days. 

12) If either the government entity 
or the property owner rejects the re- 
sults of this process, the government 
entity must, within 30 days of the 
rejection, issue a written decision de- 
scribing the available uses of the 
property at issue. The matter is more 
than ripe for subsequent judicial pro- 
ceedings. 

13) The entire procedure created by 
this act must be completed in 165 days; 
the parties may agree to extend the 
time period. 


Implementing the Act: 
Unanswered Questions 

The primary concerns among state, 
county, and city staff and attorneys are 
the implementation and funding of this 
new mediation program. There are 
many questions left unanswered by the 
Dispute Resolution Act. Some will cer- 
tainly be addressed as procedural guide- 
lines are created; as to others, it is 
unclear where the authority to deter- 
mine the answers lies. Certain aspects 
of the new legislation are likely to lead 
to litigation. 

The act itself provides little guidance 
or authorization. Sub-section 28 sim- 
ply states that each government entity 
may establish procedural guidelines. 
Several entities, both state and pri- 
vate, are developing model guidelines. 
These model guidelines will not be 
binding on any government entity; 
local governments will be free either 
to pick and choose from the proposals 
available or to develop their own guide- 
lines. Reportedly, the Department of 
Community Affairs (DCA) and the Flor- 
ida Association of County Attorneys 
are in the process of developing such 
guidelines, and the American Arbitra- 
tion Association (AAA) has completed 
a set and is making presentations to 
local governments. 

Possible answers to some of the 
questions which must be addressed 
before the act can be implemented are 
discussed below. 


e WhoIs a Special Master? 

The term “special master” is one 
which is clearly defined in Florida’s 
Rules of Civil Procedure as a member 
of the Bar serving as a court-appointed 
and court-supervised fact-finder or case 
manager.’ Now the legislature has 
taken this term and placed it in the 


totally new context of a party-initiated, 
unsupervised, yet mandatory dispute 
resolution proceeding. The details of 
this new context, the parties involved, 
and the roles they play are not specifi- 
cally addressed by the new act. 

The act defines a “special master” 
as a resident of the state, with exper- 
tise in “mediation” and at least one of 
the following areas, and a working 
familiarity with the others: land use 
and environmental permitting, land 
planning, land economics, local and 
state government organization and pow- 
ers, and the law governing the same. 
The act does not require the special 
master to be an attorney. 

Mediation is only one of several 
dispute resolution mechanisms, and 
the current practice of mediation, as 
established by Florida’s statutes and 
courts, does not match the act’s defini- 
tions or procedures. Instead, the pro- 
ceedings described are a combination 
of mediation and nonbinding arbitra- 
tion, and the terms used, such as 
“special master,” are vaguely defined. 
This blend of informality and proce- 
dure has the potential for accom- 
modating the needs and concerns of 
both government entities and private 
citizens. However, due to the hybrid 
nature of the proceeding, currently 
existing substantive and procedural 
rules and statutes on mediation, arbi- 
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“ ‘Guiltier than charged?’ What do you 
mean ‘guiltier than charged’? ” 
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tration, and the training and certifica- 
tion of mediators and arbitrators can- 
not be applied without extensive 
modification. 

There is no existing body of special 
masters from which parties can select. 
As yet it is unclear which professions 
will become a “breeding ground” for 
special masters. Land use planners, 
environmental, land use, and adminis- 
trative attorneys, former local gov- 
ernment officials, and professors in 
these areas might seem logical choices. 
Although it seems sensible to select a 
local special master familiar with the 
area’s concerns, many professionals 
should be conflicted out of proceedings 
in the county or municipality in which 
they work. The act does not address 
procedural issues such as conflict or 
bias. Added to this is the problem of 
joint-selection, discussed below. The 
parties must have enough of a selection 
to be able to find a special master 
acceptable to both. 


e What If the Parties Can’t Agree on a 
Special Master? 

No selection mechanism is provided 
by the act, and no provision is made for 
the possible failure of the parties to 
agree on a special master. In court- 
mandated mediation, the parties have 
10 days to agree to a mediator of their 
choosing, regardless of whether that 
mediator meets specific court criteria; 
if they cannot agree on a mutually 
acceptable mediator, the court will 
appoint a court-certified mediator.® Al- 
though it may seem unnecessary to 
adopt provisions designed for court- 
mandated mediation in a party- 
initiated procedure, this act’s legisla- 
tive mandate to government entities 
gives rise to concerns and issues simi- 
lar to those surrounding court- 
mandated mediation. 

Some procedural safeguards are ne- 
cessary to ensure a fair and efficient 
process, but are not provided in the 
act. One option is to create a mecha- 
nism for intervention by a neutral 
organization. The AAA’s model guide- 
lines allow for each party to strike no 
more than two names and rank the 
remaining names on a list of qualified 
special masters provided by the AAA. 
Without some mechanism for securing 
agreement in the selection process, the 
parties may find themselves in court 
seeking an injunction, or eventually 
turning back to the administrative 


hearing procedure. 


e Is This an Unfunded Mandate? 

Under the mandates provision of the 
Florida Constitution, if the legislature 
enacts a general law requiring local 
governments to expend funds, local 
governments are not bound by it unless 
the legislature passes the law by a 
two-thirds vote of each house; appro- 
priates moneys to pay for the mandate, 
or allows the local governments to pass 
measures to pay for the mandate; the 
mandated expenditure is required of 
all persons similarly situated, includ- 
ing state and local government; or the 
expenditure is a federal requirement.? 
The legislature declared that the law 
fulfills an important state interest and 
the bill passed with more than the 
requisite two-thirds vote; therefore, this 
law is valid and binding, unfunded or 
not. 


e How Broad Is the Scope of this Act? 

The act applies to government ac- 
tions on permit applications or any 
other similar government action hav- 
ing that effect, and to “enforcement 
actions.” The first category is made 
extraordinarily broad by the vague 
language of the act, and the second 
category is in no way defined or limited 
by the act. Given the property rights 
atmosphere in which this bill was 
passed, it is likely that the legislature 
was purposely vague in order to in- 
clude as many government actions as 
possible. A broad reading of this lan- 
guage seems appropriate, but it will 
be up to the experts, the special mas- 
ters, to determine the scope of this 
language as requests for relief are 
filed. Any attempt by government enti- 
ties or special masters to narrow the 
scope of the act would likely spawn 
litigation intended to obtain judicial 
determination of the breadth of the 
act’s provisions. 


e How Will the Act Be Implemented 
and Enforced? Can an Agency Refuse 
to Mediate? 

The legislature has not officially 
charged any entity with oversight and 
monitoring of the program, and no 
provisions are made for sanctioning 
improper conduct by either the parties 
or the special master. Should a party 
refuse to attend a hearing, or fail to 
mediate in good faith, the act could be 
rendered useless. Even if the other 
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parties sought injunctive relief, the 
goals of efficiency and informality would 
be subverted. 

The Governor has informally asked 
the DCA to supervise implementation 
of the act. This is not entirely satisfac- 
tory because the DCA itself is subject 
to the act. It can hardly be described 
as a neutral party. Further, the DCA’s 
role in comprehensive planning could 
jeopardize its objectivity. Any state 
organization supervising a dispute reso- 
lution proceeding between another gov- 
ernment entity and a property owner 
will be subject to question. The DCA 
has asked the Growth Management 
Conflict Resolution Consortium to as- 
sist in the implementation and moni- 
toring of this act. 


e How Can the Integrity of the Proceed- 
ings Be Ensured? 

In an informal process such as this, 
the usual safeguards of litigation, such 
as sworn testimony, are absent. The 
act does not provide for extensive dis- 
covery, rules of evidence, or even a 
general requirement of good faith. Rep- 
resentation by an attorney is neither 
required nor prohibited by the act; 
however, any representative must be 
authorized to either bind the party to 
an agreement or to recommend the 
agreement directly to the persons with 
authority to so bind the party. 

The act requires the property owner 
to allow reasonable access to the prop- 
erty. It also grants the special master 
the power to subpoena necessary wit- 
nesses and to request additional docu- 
mentation from the parties. The par- 
ties have no affirmative duty to present 
pertinent information beyond basic docu- 
mentation of the property’s uses and 
history, and of the government action’s 
goals and purposes. 

The special master may dismiss an 
unfounded request for relief. That 
power, however, only provides a check 
over the property owner. If it becomes 
apparent that a necessary government 
party is not actively participating, the 
special master should be able to obtain 
a court order against that entity, as the 
act requires “active participation” in 
subsection 11. What “active participa- 
tion” entails is not set forth. The 
adoption of some swearing-in proce- 
dure for witnesses, either individually 
or as a group, seems necessary for any 
implementing guidelines to be mean- 
ingful. The guidelines adopted must 
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balance the act’s goal of informality 
with the property owner’s legitimate 
concern for fairness. If property owners 
are not assured fairness, there is little 
incentive for using this new mecha- 
nism. 


e HowAre Records and Evidence From 
These Proceedings Affected by the Pub- 
lic Records Act and Government in the 
Sunshine Legislation? 

Florida’s Sunshine Law, F.S. Ch. 
286, requires a recordation of any 
meeting “at which official acts are to 
be taken” by county, municipality, or 
state agency authorities. The recorded 
minutes of such meetings must be 
made available to the public for inspec- 
tion. Whether the events in a special 
master proceeding qualify as such “offi- 
cial acts” is yet to be determined. There 
is no question as to the public nature 
of the hearings; that the hearings be 
open is explicitly required by the act. 
The act provides that the special mas- 
ter’s recommendation is a public record 
under F.S. Ch. 119. And the act further 
notes that the words and actions of the 
parties are inadmissible in subsequent 
proceedings because they are offers of 
compromise under the rules of evi- 
dence. But the act is silent as to 
records, evidence, exhibits, or docu- 
ments filed with the special master. 

Any gathering of two or more mem- 
bers of a board or commission to dis- 
cuss a matter which will foreseeably 
come before the board or commission 
is subject to the Sunshine Law.!° 
Proceedings pursuant to the act, if 
attended by at least two members of a 
board or commission, would certainly 
qualify under this description, thereby 
requiring a record. The Second District 
Court of Appeal declined to apply the 
Sunshine Law to a mediation in which 
the parties had no authority to reach 
a binding settlement;!! however, the 
language in the act requiring that 
hearings be attended by a represen- 
tative either authorized to bind the 
party to an agreement or able to recom- 
mend the agreement directly to the 
persons duly authorized to bind the 
party, adds weight to an argument 
that these proceedings are indeed “offi- 
cial” and subject to recordation re- 
quirements. 

Although the extent of the representa- 
tives’ authority, and, therefore, the 
“official” nature of the proceedings, 
will differ with each hearing and with 


each set of circumstances, a consistent 
procedural approach will best serve the 
interests of both the public and govern- 
ment entities in assuring compliance 
with the Sunshine Law. To that end, 
procedural guidelines should address 
the disposal or safekeeping of evidence, 
exhibits, filed documents, or any recor- 
dation, preferably providing for the 
safekeeping of such documents and 
allowing parties to make copies of any 
document. Returning any existing re- 
cord and documents to the government 
entity will allow the entity to comply 
with public record laws by implement- 
ing whatever record-keeping system it 
determines necessary. 


Pros and Cons of the 
Special Master Proceedings 

Two major arguments have been 
generally set forth in favor of alterna- 
tive dispute resolution (ADR). The first 
is a results-based argument and the 
second is process based. Proponents of 
ADR who argue that it saves time, 
money, and judicial resources, such as 
former Chief Justice Warren Burger, 
look to the outcome of ADR to support 
their argument. The second group of 
ADR proponents argue that it is prefer- 
able to litigation because the parties 
learn about each other’s interests. 
These advocates, represented by me- 
diators and academics, consider ADR 
preferable to litigation even if it doesn’t 
“succeed” by the standards of the first 
group; because their measure of suc- 
cess is the education the parties gain 
through the process, the “learning about 
your adversary” advocates focus on the 
frame of mind of the parties as they 
enter and leave mediation. !2 

Other commonly cited benefits of 
ADR include the informal nature of the 
process, the lack of adversarial tactics, 
and the presence of a facilitator.!° 
Each of these benefits is present in the 
special master proceeding. The special 
master proceeding is an attractive op- 
tion to property owners involved in a 
land use or environmental dispute with 
a government entity because it has the 
potential to save money and time. As 
a consequence, it has greater potential 
for satisfactory results than either ju- 
dicial or administrative hearings. The 
potential benefits and drawbacks of 
this new alternative are more thor- 
oughly discussed below. 

Informality allows the actual par- 
ties, rather than attorneys or other 
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representatives, to become the chief 
negotiators in their own dispute with- 
out the burden of complying with the 
procedural formalities typically in- 
volved in judicial and administrative 
proceedings. Direct participation by 
the parties brings the process a step 
closer to the real concerns and issues 
involved; this dynamic enriches the 
exploration of alternatives. 

Flexibility is another beneficial con- 
sequence of this informality. Although 
the special masters’ recommendations 
become public records, these are essen- 
tially the result of an extremely case- 
specific fact-finding process. As such, 
these recommendations have no pre- 
cedential weight except the power of 
suggestion to subsequent similarly situ- 
ated parties and special masters. Par- 
ties participating in a special master 
hearing are not bound to any prior 
authority; they are completely free to 
seek new and inventive solutions in 
resolving their dispute. Furthermore, 
the parties need not fear that an 
agreement reached in one proceeding 
will bind them in future proceedings 
involving other parties and circum- 
stances. 

The lack of adversarial strategies 
also allows greater participation by the 
parties, but more significantly, it helps 
preserve any ongoing relationships that 
might exist. For example, a developer 
who must frequently petition for re- 
view of proposed government action 
on permits might prefer this setting to 
antagonizing the permitting board 
through lengthy and costly litigation. 

The presence of the neutral facilita- 
tor is an advantage over both nego- 
tiation and litigation. The facilitator 
can keep tempers cool, break when 
necessary, keep discussions focused, 
and explore alternatives with each 
party individually. The inability of the 
special master to make binding deci- 
sions will promote candor in the par- 
ties’ presentations. 

Opponents of ADR set forth various 
concerns, including wasted resources, 
lack of precedent, lack of public moni- 
toring, and potential for bias and ma- 
nipulation of the process by the more 
powerful party. These problems, 
mostly arising from the confidentiality 
of ADR, are very real and must be dealt 
with in any dispute resolution proceed- 
ing. As set forth below, the Dispute 
Resolution Act effectively deals with 
most of these issues. 
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The concerns regarding the integrity 
of ADR proceedings are not applicabie 
to the special master process because 
of its public nature. Although the set- 
tlements are not admissible in court 
under the rules of evidence, they are 
by no means confidential. The media- 
tion sessions are public, and any docu- 
ments produced will necessarily be- 
come public records under the state’s 
public records laws. The special mas- 
ter’s recommendation is explicitly des- 
ignated a public record by the act. As 
for precedent, there is no reason why 
an organized body of precedent could 
not be compiled from available public 
records, although the value of pre- 
cedent in this setting is questionable, 
as the agreements could not be consid- 
ered binding for subsequent disputes. 
Regardless, the results of proceedings 
under the act will be accessible to the 
public and, as previously noted, lack 
of precedent could be viewed as pro- 
moting flexibility in the proceedings. 

A potential drawback this legislation 
does not entirely dispel is the possibil- 
ity of abuse and manipulation of the 
process. The absence of any provisions 
for monitoring and supervision, any 
requirement of good faith negotiating 
by the parties, or any mechanism for 
challenging and sanctioning improper 
behavior either by the parties or by the 
special master weakens the legisla- 
tion’s goals of fairness and efficiency. 
Should any such situation arise, the 
parties would need to go to court, 
unless government entities adopt ap- 
propriate procedural rules which deal 
with these scenarios. 

The concern over wasted resources 
should no settlement be reached can- 
not be ignored. Although the special 
master process, if successful, replaces 
extremely lengthy and costly adminis- 
trative and judicial processes, the pro- 
cedural soundness of the program must 
be secured in order to promote confi- 
dence in its integrity and to motivate 
property owners to invest their time 
and money in it. If the act’s goals are 
undermined by lack of interest on the 
part of the government entity, lack of 
skill on the part of the special master, 
or procedural glitches in the legisla- 
tion, at least 165 days of time and 
money will have been wasted. Argu- 
ably, the parties could save money on 
attorneys’ fees by representing them- 
selves in these proceedings; however, 
many property owners will be hesitant 
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to enter an untested and untried pro- 
ceeding without legal counsel. 


Conclusion 

Although dispute resolution aims for 
informality, this goal is not served by 
lack of procedural guidance. An equally 
important goal of dispute resolution is 
efficiency. The act instructs individual 
government entities to establish re- 
sources, process requests, and locate 
qualified special masters. Unless some 
third party entity steps in to harmo- 
nize these efforts, the result could be 
an endless duplication of work and a 
terrible waste of scarce resources, which 
meet an essentially unfunded mandate. 

If the program is not organized in a 
fair and efficient manner, sophisti- 
cated landowners will be unlikely to 
use it, and the entire exercise will have 
been a waste of time and resources. 
Property owners will want some assur- 
ance that participating government en- 
tities will make a good faith effort to 
provide relief. Because the land- 
owner initiates the process, unless land- 
owners are convinced that this proce- 
dure is worthwhile, it will remain 
unused. 0 
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ADMINISTRATIVE LAW 


Property Rights: 


Will Exceptions Become the Rule? 


The Bert J. Har- 
ris, Jr., Private 
Property Rights 
Protection Act, Ch. 
95-181 of the Laws 
of Florida, was 
passed by the Flor- 
ida Legislature as 
the culmination of 
a prolonged debate 
about balancing 
the rights of real 
property owners 
against the legiti- 
mate interests of 
government’ to 
regulate the use of 
real property. The 
act’s stated intent 
is to provide real 
property owners a 
statutory cause of 
action against Flor- 
ida’s state and lo- 
cal governments when government ac- 
tion has “inordinately burdened” real 
property without rising to the level of 
an unconstitutional taking of property 
without compensation.! The act prom- 
ises to have a lasting effect on how 
governmental entities, including state 
agencies, regulate activities on real 
property. 

This article briefly summarizes the 
act, including the remedies provided 
by the act, and discusses several issues 
surrounding implementation of those 
remedies.2 The article concludes by 
examining the effect the act may have 
on lawmaking and rulemaking by Flor- 
ida’s state and local governments on 
issues relating to real property. 


The Act 

The act is designed to protect real 
property owners’ rights to existing uses 
or vested rights to specific uses of their 


by Robert C. Downie II 


property.? The act defines an existing 
use of property as not only an actual, 
present use, but also as: 

[{S]uch reasonably foreseeable, non-specula- 
tive land uses which are suitable for the 
subject real property and compatible with 
adjacent land uses and which have created 
an existing fair market value in the prop- 
erty greater than the fair market value of 
the actual, present use or activity on the 
real property.* 

The act protects these uses by re- 
quiring Florida’s state and local gov- 
ernmental entities to provide monetary 
or other appropriate relief to landown- 
ers whose property is inordinately bur- 
dened by an act of government.5 The 
act describes government action which 
may give rise to such relief to include 
decisions on permit applications, as 
well as creation of statutes, rules, regu- 
lations, and ordinances.® However, the 
act is prospective and applies only to 
government actions based on laws or 


New laws and 
regulations which 
restrict property 
rights must be 
tailored to achieve 
local and state 
government 
purposes without 
burdening the 
property or use to 
be regulated 


rules passed, 
adopted, or noticed 
for adoption after 
the last day of the 
1995 Regular Ses- 
sion of the Florida 
Legislature, which 
was May 11, 
1995.7 If the gov- 
ernmental action 
is based on a law 
or regulation 
which has been 
amended, a cause 
of action will arise 
only if the action 
was based on the 
amendatory lan- 
guage.§ 

The act defines 

a government ac- 
tion which has 
“Snordinately bur- 
dened” real prop- 
erty as an action which has: 
[D]irectly restricted or limited the use of 
real property such that the owner is perma- 
nently unable to attain the reasonable in- 
vestment-backed expectation for the ex- 
isting use of the real property with respect 
to the real property as a whole, or that the 
property owner is left with existing or 
vested uses that are unreasonable such that 
the property owner bears a disproportionate 
share of a burden imposed for the good of 
the public, which in fairness should be 
borne by the public at large.® 

The act states that inordinate bur- 
dens do not include temporary impacts, 
impacts due to a government abating 
a nuisance, or impacts to real property 
caused by a government granting relief 
under the act to another property 
owner.!° Also, actions taken by the 
federal government or its agencies, or 
by state and local governmental enti- 
ties acting under a formally delegated 
federal program, are exempt from the 
act.!! Actions relating to maintenance 
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: 


or expansion of transportation facili- 
ties are also exempt from the act.!2 

The act provides the procedure for 
bringing a claim in circuit court against 
a government on an action which has 
inordinately burdened real property. 
The act has a one-year limitation pe- 
riod for filing a claim, which begins to 
run at the time the law or regulation 
is first applied to the property at is- 
sue.!3 At least 180 days before filing 
an action in court, the property owner 
must present the claim in writing to 
the head of the governmental entity, 
along with a property appraisal that 
supports the claim and demonstrates 
the property’s loss in fair market 
value.'4 During this 180-day period, 
the governmental entity must make a 
written settlement offer to the property 
owner.!5 

The act contains a “laundry list” of 
types of settlement offers a govern- 
ment can present to meet the statutory 
requirement.!§ These offers are divided 
into two groups: 

1) Paying compensation for the prop- 
erty’s lost value due to the govern- 
ment’s action; and/or 

2) Making an exception to the rule, 
regulation, ordinance, or statute which 
has devalued the property. 

Examples of actions which a govern- 
ment can take to compensate a prop- 
erty owner include: swapping property 
with the owner, transferring the 
owner’s development rights, purchas- 
ing the affected property or paying the 
actual loss in fair market value.!7 Ex- 
amples of exceptions governments can 
make include: increasing development 
densities, adjusting permitting stan- 
dards, or granting variances, special 
exceptions, or other extraordinary re- 
lief. 18 

If a settlement has the effect of a 
modification, variance, or special ex- 
ception to the application of a rule, 
regulation, or ordinance, the settle- 
ment must strike a balance between 
protecting the public interest served 
by the regulations at issue and provid- 
ing the appropriate relief which pre- 
vents the governmental regulatory ef- 
fort from inordinately burdening the 
real property.!9 If a settlement has the 
effect of contravening the application 
of a statute to the subject property, the 
property owner and government must 
jointly seek court approval of the set- 
tlement to ensure that the relief 
granted protects the public interest 


If the court 
determines that the 
government did not 

make a bona fide 
settlement offer, the 
property owner is 
also entitled to 
reasonable 
attorneys’ fees 
and costs 


without inordinately burdening the 
property in question.?° 

If the property owner rejects the 
government’s settlement offer, the 
claim is first reviewed by a circuit 
judge to determine whether the gov- 
ernmental action inordinately burdens 
a vested right or existing use of the 
real property.2! If the circuit judge 
determines that the governmental ac- 
tion inordinately burdens the property, 
a jury is impaneled to determine com- 
pensation for the injured property 
owner.22 The act specifies that a jury 
is to fix compensation by calculating 
the fair market value of the affected 
property both before and after the 
government action, and awarding the 
difference as damages, including pre- 
judgment interest from the date the 
claim was presented to the governmen- 
tal entity.23 Business damages are not 
to be awarded.”4 

If the court determines that the 
government did not make a bona fide 
settlement offer, the property owner is 
also entitled to reasonable attorneys’ 
fees and costs, as determined by the 
court.25 However, if in the court’s opin- 
ion the property owner rejected a bona 
fide settlement offer, the government 
is entitled to its reasonable attorneys’ 
fees and costs.?6 


implementation Issues 

The act’s intent to provide relief for 
unfair effects to real property stem- 
ming from governmental action seems 
simple enough to carry out. However, 
several key questions regarding the 
act’s implementation are raised and 
left unanswered by the act. For exam- 
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ple, who has standing, if anyone, to 
challenge a settlement agreement 
which is believed to be contrary to the 
public interest? On this point, the act 
seems contradictory in that it requires 
governments to provide notice to con- 
tiguous property owners of their neigh- 
bor’s intent to file a claim;27 however, 
it states that granting relief to one 
party will not give rise to a cause of 
action under the act to another party.28 

Another issue is whether interested 
parties can intervene in a judicial pro- 
ceeding if one is brought for approval 
of a settlement which has the effect of 
contravening the application of a stat- 
ute. Does judicial approval of the con- 
travention ofa statute violate the separa- 
tion of powers doctrine? When is a law 
or regulation first applied by a govern- 
ment to a piece of property? What is 
considered a bona fide settlement? 
What are business damages? How di- 
rect must the connection be between 
the government action and the loss in 
fair market value? Do laws or regula- 
tions which are reenacted after sunset- 
ting give rise to a cause of action? 
These issues and others are likely to 
be explored in the courts and/or in the 
legislature in the near future. 

Above all, though, it is the interpre- 
tation and application of the phrase 
“inordinate burden” which appears des- 
tined to have the most impact on 
property rights and government stat- 
ute, rule, regulation, and ordinance 
drafting. Although the act defines an 
inordinate burden, it does not give 
instruction as to measuring or quanti- 
fying such a burden. Quantifying the 
burdens on property will be necessary 
in order to set damages for lost market 
value, or to set minimum thresholds 
of loss for causes of action to accrue. 
How will courts and juries differentiate 
between fair/reasonable and unfair/ 
inordinate burdens if not by the quan- 
tity, in acres, units, or dollars, of prop- 
erty value which has been lost? 

For instance, if a new land use 
ordinance has the effect of devaluing a 
piece of property by 40 percent, is that 
an inordinate burden? If so, is the 
property owner entitled to the full 40 
percent loss, or some percentage of the 
loss? The act states that a property 
owner may be compensated for actual 
loss to the fair market value.29 Does 
this mean that a 40 percent loss is fully 
compensable, while some lesser per- 
centage of loss, say 25 percent, amounts 


3 
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to only a fair/reasonable burden and 
is not compensable at all? 

Governments will understandably 
take the position that not just any 
burden qualifies as being inordinate. 
However, when examined from a mathe- 
matical perspective, another interpre- 
tation which may logically extend from 
the application of the act is that an 
inordinate burden is any burden on 
real property, demonstrated by any 
loss in fair market value of the owner’s 
reasonable, investment-backed expec- 
tations. Any less rigorous interpreta- 
tion may result in significant disparity 
in how the act is applied, contravening 
the stated intent of protecting property 
owners against unfair treatment. 

To interpret the act as allowing rea- 
sonable or fair burdens brings two 
potential problems to light. The first 
is the potential for what may be de- 
scribed as “burden creep” which will 
result when governments increase regu- 
lation incrementally in order to escape 
the effects of the act. If there is a 
threshold of loss in property value 
necessary for the burden to be inordi- 
nate, such as greater than 40 percent, 
governments can sequentially pass sev- 
eral new laws which, standing alone, 
have a 40 percent or less impact, but 
cumulatively have much greater im- 
pact.30 

The second reason why any loss may 
be compensable is that if a threshold 
of loss were in effect, then large tracts 
of property could be treated differently 
than otherwise similarly situated 
smaller tracts. If two parcels, one hav- 
ing 1,000 acres and the other having 
100 acres, each contain 50 acres of 
wetland under a new wetland deline- 
ation regulation, one parcel loses 50 
percent of its developable land, while 
the other loses only 5 percent. Is one 
loss less of a burden than the other? If 
each lost acre would have sold for 
$1,000 preregulation and now sells for 
$100 as wetland, each owner is dam- 
aged by the same actual dollar amount, 
$45,000.31 The investment-backed ex- 
pectations of the large tracts owner are 
equally as damaged as those of the 
small tracts owner. If the 40 percent 
loss-in-value threshold were to apply, 
one property owner could receive relief 
and the other could not.2 

Since the act does not establish a 
stated minimum threshold percentage 
of loss eligible for relief, this would 
seem to indicate that under some cir- 


cumstances a 10 percent, 5 percent, or 
even 1 percent drop in market value 
could be compensable, if attributable 
to government action. However, this 
apparent strict preservation of prop- 
erty values is diametrically opposed to 
the traditional judicial evaluation of 
whether government action has re- 
sulted in an unconstitutional taking of 
real property.*> Under the traditional 
analysis, the bundle of sticks repre- 
senting all the private property rights 
of a property owner had to have been 
substantially, if not completely, dam- 
aged or depleted by the government in 
order for a court to find that all economi- 
cally viable use had been taken and 
compensation was due the owner. The 
act makes it arguable that if even one 
stick is removed from the bundle, the 
property has been inordinately bur- 
dened and the owner must be granted 
relief.34 


Exceptions Become the Rule 
While the interpretation of inordi- 
nate burden and other issues men- 


tioned above will need judicial clarifi- 
cation, one aspect of the act which 
appears clear is that it is designed to 
encourage settlements. Governments 
must be sure to offer bona fide settle- 
ments, and property owners must care- 
fully evaluate government offers in 
deciding whether to settle. Care must 
be taken by all parties because if 
settlement is not reached by the owner 
and government entity and the claim 
goes before a jury, the act mandates 
that one party is going to pay the 
other’s attorneys’ fees and costs. 

Since most government entities will 
not have funding readily available for 
compensation, it would appear much 
more attractive, from a fiscal stand- 
point, to settle claims by making excep- 
tions to the statute, rule, regulation, 
or ordinance at issue rather than face 
compensating property owners for lost 
fair market value based on reasonable 
investment-backed expectations.*> How- 
ever, making exceptions to laws and 
regulations will have long-lasting ef- 
fects on government rulemaking. 
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If a government decides that it can- 
not afford to compensate property own- 
ers inordinately burdened by a new 
law or regulation, the government must 
design a settlement which will meet 
two conflicting needs. The act requires 
that the settlement must 1) enable the 
property owners to retain their invest- 
ment-backed expectations of property 
value, but 2) protect the public interest 
served by the government action at 
issue. This is tantamount to somehow 
allowing development and at the same 
time preventing any impact from de- 
velopment. While perhaps not making 
settlement impossible, these conflict- 
ing settlement requirements will pose 
a serious dilemma for local govern- 
ments which are striving to strike that 
balance.%¢ 


After a new law or regulation is 
passed, when settlement is reached 
with the first complaining property 
owner, all other similarly affected prop- 
erty owners will expect the same, or 
similar, treatment. For example, one 
settlement option is to allow develop- 
ment at a greater density on the least 
sensitive portion of a parcel of property 
in exchange for not developing the 
more sensitive areas.*” If this settle- 
ment is deemed to be an appropriate 
method of protecting the public inter- 
est and protecting property values, the 
local government has set a precedent 
which could appear to supersede the 
actual law or regulation. All other 
affected property owners will demand 
the same exception in settlement of 
their claims. After having made a de- 
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termination that density shifting pro- 
tects the public interest on one prop- 
erty parcel, the local government should 
be collaterally estopped from reversing 
direction on other affected parcels. The 
result is that the new law or regulation 
becomes superfluous as property own- 
ers negotiate settlement exceptions to 
the ordinance which become binding 
on all affected parties, and which may 
not be subject to challenge.3* 

Traditional rulemaking and legislat- 
ing may become merely the first step 
in changing the laws which govern 
property use. As long as governments 
cannot afford to pay compensation for 
lost market value of regulated prop- 
erty, real lawmaking will occur during 
the settlement process of claims filed 
under the act. Of course, it will still 
be possible to challenge new laws 
through the normal administrative and 
judicial channels, and if unsuccessful 
in having the rule or law overturned, 
then file a claim for relief from an 
inordinate burden.39 However, depend- 
ing on judicial interpretation of inordi- 
nate burden, it may become more invit- 
ing to skip such preliminaries, and 
enter directly into settlement ne- 
gotiations. 


Conclusion 

No matter how the meaning of inor- 
dinate burden is interpreted or 
amended, local and state governmental 
entities have been given a formidable 
task: New laws and regulations which 
restrict property rights must somehow 
be tailored to achieve their purpose 
without inordinately burdening the 
very property or use sought to be 
regulated. After having gone through 
this new process of rulemaking once, 
will governments be willing to do it 
twice? The potential, if unintended, 
result of the act is that land use and 
environmental laws and regulations, 
or arguably any statutes or rules that 
affect property values, will remain fixed 
until such time as governments can 
afford to pay for the new restrictions, 
or can no longer afford not to pay for 
them. 0 


1 1995 Fla. Laws ch. 181, §1(1). Prior to 
the act, a Florida property owner had to be 
able to show that a particular government 
action had precluded all economically viable 
use of the property to prove a taking. Lee 
County v. Morales, 557 So. 2d 652 (Fla. 2d 
D.C.A. 1990), review denied, 564 So. 2d 
1086 (Fla. 1990); Glisson v. Alachua County, 
558 So. 2d 1030 (Fla. 1st D.C.A. 1990), 
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review denied, 570 So. 2d 1304 (Fla. 1990). 

2 For a discussion of the legislative his- 
tory and more in-depth summary of Ch. 
95-181, see Powell, Rhodes, and Stengle, 
Florida’s New Law to Protect Private Prop- 
erty Rights, 69 Fa. B.J. 12 (October 1995). 

3 1995 Fla. Laws ch. 181, §1(2). 

4 Id. §1(3)(b). 

5 Td. §1(2). 

§ Id. §1 (1) and (3)(d). 

7 Td. §1(12). The act’s effective date is 
October 1, 1995. 

8 Id. 

9 Id. at §1(3)(e). Note the disjunctive 
“or” in the definition, indicating that dam- 
age to investment-backed expectations is 
an inordinate burden even if the remaining 
uses are not unreasonable. 

10 Td. 

11 Td. §1(3)c). 

12 Td. §1(10). 

13 Td. §1(11). 

14 Td. §1(4)(a). 

15 Td. §1(4)(c). 

16 Jd. The settlement offers are as fol- 
lows: 

1) An adjustment of land development or 
permit standards or other provisions con- 
trolling the development or use of land. 

2) Increases or modifications in the den- 
sity, intensity, or use of areas of develop- 
ment. 

3) The transfer of developmental rights. 

4) Land swaps or exchanges. 

5) Mitigation, including payments in lieu 
of onsite mitigation. 

6) Location on the least sensitive portion 
of the property. 

7) Conditioning the amount of develop- 
ment or use permitted. 

8) Arequirement that issues be addressed 
on a more comprehensive basis than a 
single proposed use or development. 

9) Issuance of the development order, a 
variance, special exception, or other ex- 
traordinary relief. 

10) Purchase of the real property, or an 
interest therein, by an appropriate govern- 
mental entity. 

11) No changes to the action of the 
governmental entity. 

1 Td. 

18 Td. 

19 Td. §1(4)(d)1. 

20 Td. §1(4)(d)2. There is apparently no 
balancing test or court approval required 
for a settlement which only provides com- 
pensation to the property owner. 

21 Td. §1(6)(a). See this section and §1(4)(a) 
and (5)(a) for the procedure in situations in 
which more than one governmental entity 
may have liability. 

22 Td. §1(6)(b). 

33 Id. 

24 Id. Note, however, that §1(3)(g) defines 
real property as including any appurte- 
nances and improvements to the land, in- 
cluding any other relevant property in which 
the landowner had a relevant interest. 

25 Td. §1(6)\(c)1. 

26 Id. §1(6)(c)2. 

27 Id. §1(4)(b). 

28 Td. §1(3)(e). 

29 Td. §1(2). 

30 For example, decreasing an owner’s 


developable property by 25 percent in two 
actions separated by more than one year 
results in a 43.75 percent loss of develop- 
able property. Although any one single 25 
percent decrease would not in this example 
be seen as inordinate, the combined effect, 
or creep, is. 

31 Note that the act is supposed to protect 
actual loss to the fair market value of real 
property. 1995 Fla. Laws ch. 181, §1(2) 
(emphasis added). 

32 Traditional takings analysis focuses 
on the property as a whole as opposed to 
by the acre or stick from the bundle. See 
Graham v. Estuary Properties, Inc., 399 So. 
2d 1374 (Fla. 1981) (deprivation of use of 
1,800 acres not a taking because landowner 
had 2,800 useable acres); Florida Game and 
Fresh Water Fish Comm’n v. Flotilla, Inc., 
636 So. 2d 761 (Fla. 2d D.C.A. 1994) (depri- 
vation of use of 48 acres not a taking where 
remaining 125 acres are developable). This 
analysis will not work when the issue is 
actual loss in market value based on reason- 
able, investment-backed expectations. For 
example, in the situation described in the 
text, if the 50 acres taken had a density of 
one unit per five acres, it would be reason- 
able for either owner to expect to sell 10 
homesites. Also, the act states that it may 
not necessarily be construed under the case 
law regarding takings if the governmental 
action does not rise to the level of a taking. 
1995 Fla. Laws ch. 181, §1(9). 

33 As the Supreme Court noted many 
years ago, government hardly could go on 
if to some extent values incident to property 
could not be diminished without paying for 
every such change in the general law. Penn- 
sylvania Coal Co. v. Mahon, 260 U.S. 393, 
413, 43 S. Ct. 148, 159, 67 L. Ed. 2d 322 
(1922). 

34 Note that the U.S. Supreme Court has 
begun examining takings cases from a per 
stick perspective. Dolan v. Tigard, ___ US. 
__, 114 S. Ct. 2309 (1994) (Court ruled 
that required dedication of 15 percent of 
property to public greenspace was a taking 
even though after dedication property owner 
could still expand her retail store on the 
property, and thus maintained economically 
viable use after the taking.). 

35 For example, a hypothetical county 
government which needs to protect poten- 
tial groundwater wellfields in a rural sec- 
tion of its jurisdiction enacts a land use 
modification which decreases single-family 
housing density from one unit per one acre 
to one unit per 10 acres in certain areas. 
An affected real property owner files a 
written complaint alleging that his or her 
1,000 acres of undeveloped property in that 
area has been devalued from $2,500 per 
acre to $1,000 per acre for a total claimed 
loss of $1.5 million. The government has 
four settlement options: 1) Make a bona fide 
offer to pay the damages; 2) make a bona 
fide offer to grant the property owner a 
settlement either transferring development 
rights or swapping property; 3) make an 
exception to the new land use ordinance 
which will maintain the property’s pre- 
ordinance market value; or 4) take the 
position that there is no inordinate burden 
on the property. 


The settlement options of the county 
government in this example are further 
complicated by the fact that every owner of 
property in the affected area is going to 
pursue the government for relief. Assume 
that in the above example the area with 
reduced density has 10,000 undeveloped 
and privately owned acres, worth $1,500 
less per acre due to the local government 
reducing development density. Now the lo- 
cal government is faced with either paying 
millions of dollars in claims, swapping mil- 
lions of dollars’ worth of property, transfer- 
ring millions of dollars’ worth of develop- 
ment rights, making exceptions to the new 
land use ordinance for all owners, or re- 
scinding the new law. 

36 This dilemma begs the question of 
whether merely rescinding the rule is the 
easiest way of resolving the conflict. How- 
ever, would that result protect the public 
interest served by the regulation at issue? 

37 1995 Fla. Laws ch. 181, §1(4)(c)6. 

38 The next question is, do these settle- 
ments vest rights which, if the act is ever 
repealed or amended on this point, other- 
wise would not have vested until actual 
development applications were approved? 

39 1995 Fla. Laws ch. 181, §1(11). This 
provision tolls the one-year limitation pe- 
riod during the pendency of such proceed- 
ings. 
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FAMILY LAW 


Resolving Jurisdictional Interstate 


orrectly applying and 

interpreting the Uniform 

Child Custody Jurisdiction 

Act (UCCJA) and the Pa- 
rental Kidnapping Prevention Act 
(PKPA) is a challenge when two states 
claim concurrent jurisdiction. This ar- 
ticle is intended to assist the family 
law practitioner in correctly applying 
the UCCJA and PKPA when litigating 
interstate custody disputes. 

The UCCJA and PKPA were initi- 
ated to prevent two recurring problems 
in custody disputes. First, the acts 
attempt to ensure that only one court 
will exercise jurisdiction over custody 
issues. Second, the UCCJA and PKPA 
attempt to prevent the reprehensible 
practice of child snatching. The UCCJA 
and PKPA are specifically designed to 
discourage parents from making 
unilateral decisions to move children 
out of a state without notice to, or the 
consent of, the other parent. 


Basis for 
Concurrent Jurisdiction 

Section 61.1308 of the Florida Stat- 
utes (1994) states four bases for 
jurisdiction: The first basis is the home 
state of the child; the second basis is 
significant contacts with the state; the 
third basis is an emergency situation; 
and the fourth basis is if no other court 
exercises jurisdiction and exercising 
jurisdiction is in the best interests of 
the children. 
e Home Siate 

The first basis for subject matter 
jurisdiction under the UCCJA is the 
“home state” of the child. F.S. 
§61.1308(1) (1994) and 28 U.S.C. 
§1738P(b)(4) define home state as: “The 
state in which the child immediately 
preceding the time involved, lived with 
his parents, a parent or person acting 
as a parent for at least six consecutive 


Custody Disputes 


In analyzing claims 
of concurrent 
jurisdiction, the 
courts will look 
closely as to how 
and why the parties 
are residing in the 
state where one 
party wishes to 
litigate 
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months .... Periods of temporary 
absence of any named persons are 
counted as part of the six-month or 
other period.” 

F.S. §61.1308 (1994) states: 
(1) A court of this state which is competent 
to decide child custody matters has 
jurisdiction to make the child custody deter- 
mination by initial or modification decree if: 

(a) This state: 

1. is the home state of the child at the 
time of commencement of the proceeding or 

2. had been the child’s home state within 
six months before commencement of the 
proceeding and the child is absent from the 
state because of his removal or retention 
by a person claiming his custody or for other 
reasons, and a parent or person acting as 
parent continues to live in the state;... . 

28 U.S.C. §1738A of the PKPA also 
grants jurisdiction where: 
(c)(2)(A) Such state (i) is the home state of 
the child on the date of commencement of 
the proceeding or (ii) had been the child’s 
home state within six months before the 
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date of the commencement of the proceeding 
and the child is absent from such state 
because of his removal or retention by a 
contestant or for other reasons, and the 
contestant continues to live in such state; 


The PKPA, as a federal statute, 
pre-empts the UCCJA to the extent the 
two acts conflict.1 The PKPA, unlike 
the UCCJA, specifically grants the 
“home state” jurisdictional priority. One 
only reaches the issue of significant 
contacts under the PKPA in the ab- 
sence of a “home state.” 

Steckel v. Blafas, 549 So. 2d 1211 
(Fla. 4th DCA 1989), involved a 
jurisdictional battle between New York 
and Florida. The mother sought to 
have an initial New York custody de- 
cree modified in Florida. The Fourth 
District Court of Appeal held that un- 
der the PKPA, Florida and not New 
York had jurisdiction because New York 
was no longer the residence of the child 
or contestants. Since Florida was the 
home state of the child, it could modify 
the New York custody decree. 

When one party unilaterally removes 
children out of state, the subsequent 
state may not obtain home state 
jurisdiction. The state from which the 
children were removed remains the 
home state, particularly where one 
parent remains a resident of that state.” 

In Pestana v. Pestana, 486 So. 2d 666 
(Fla. 1st DCA 1986), for example, the 
husband took the children from their 
home in Florida without his wife’s 
consent. The court specifically noted, 
“the presence of a child within a state 
is not required for the determination 
of custody.” Id. at 667. The Pestana 
court also stated: 

[Since it is clear from the records that 
Florida was the home state of the four 
minor children within six months of the 
commencement of the proceeding, that the 


children were absent from the state due to 
their removal by their father, and that the 


| 


mother continues to live in the state, the 
trial had jurisdiction under Section 
61.1308(1)(a)2 to award the custody to the 
appellee [mother]. 

Id. at 668. 

In Hickey v. Baxter, 461 So. 2d 1364 

(Fla. lst DCA 1984), the parties lived 
in Virginia with their children. The 
mother removed the children to Florida 
ostensibly for a vacation with her par- 
ents. The court held that Virginia 
rather than Florida was the proper 
home state, reasoning: 
[T]he six-month provision in this section 
61.1308(1)(a) protects the parent such as 
Hickey whose children have been removed 
from the home state by the other parent by 
insuring that the stay-at-home parent may 
institute proceedings in his own state rather 
than being forced to pursue the fleeing 
parent and the child in another state. 


Id. at 1368. 
e Significant Contacts 

The second ground for acquiring sub- 
ject matter jurisdiction involves a 
state’s significant contacts with the 
parties and children. F.S. §61.1308(1)(b) 
(1994)3 grants a state jurisdiction if: 
It is in the best interest of the child that a 


court of this state assume jurisdiction be- 
cause: 


1. The child and his parents, or the child 
and at least one contestant, have significant 
connection with this state, and 


2. There is available in this state substan- 
tial evidence concerning the child’s present 
or future care, protection, training, and 
personal relationships. 


In Genoe v. Genoe, 515 So. 2d 237 
(Fla. 4th DCA 1987), the Florida trial 
court was affirmed in declining 
jurisdiction because New Jersey had 
become the children’s home state with 
which they had closer connections. In 
this case, the court specifically stated 
that the presence of one party in Flor- 
ida and the children visiting in Florida 
are not significant enough contacts to 
confer jurisdiction on the Florida court. 

Additionally, in Reeve v. Reeve, 391 
So. 2d 789-791 (Fla. 1st DCA 1980), 
the court states that to determine sub- 
ject matter jurisdiction, “it is not the 
relative wealth of evidence available 
in either state that is at issue, rather, 
whether there exists in this state sub- 
stantial evidence regarding the child’s 
present or future care, protection, train- 
ing, and personal relationships.” Id. 
at 791. 

In other words, the state may as- 
sume jurisdiction where there is sub- 
stantial evidence regarding the future 
well-being of the children. 

In Brigman v. Brigman, 636 So. 2d 


878 (Fla. 5th DCA 1994), the parties 
lived with the children in Florida dur- 
ing the marriage. When the parties 
separated, the mother moved with the 
children to New York. The children 
continued to go back and forth between 
Florida and New York. Additionally, 
the court found it significant that the 
children’s paternal relatives, their ma- 
ternal grandmothers, aunts, uncles, 
and cousins, lived in Florida. The Fifth 
District Court of Appeal affirmed a 
trial court’s exercise of jurisdiction 
where the trial court found: 

{I]t is in the best interest of the minor 
children that Florida exercise jurisdiction 
based on the significant connection between 
the parties and the children with Florida, 
and that there exists substantial evidence 
concerning the children’s present and/or 
future care, protection, training and per- 
sonal relationships in Florida. 

Id. at 878-879. 

Hence, although this case does not 
define for all purposes what are signifi- 
cant contacts, it is likely that a court 
will look at the availability of relatives, 
friends, psychologists, and care givers. 
e Emergency 

The third ground upon which a state 
may exercise jurisdiction is in an emer- 
gency situation. In order to invoke 
emergency jurisdiction, a court is sup- 
posed to have competent proof that the 
children have been abandoned, abused, 
or neglected.5 

When courts exercise jurisdiction 
based on an emergency situation, the 
jurisdiction is supposed to be tempo- 
rary rather than permanent. The court 
is supposed to maintain the status quo 
until such time as the emergency situ- 
ation can be diffused.6 However, in 
Hegler v. Hegler, 383 So. 2d 1134 (Fla. 
5th DCA 1980), the court found that it 
had the authority to exercise and make 
a permanent determination under the 
emergency situation provision. The dis- 
trict courts, therefore, are in conflict 
as to whether the courts can exercise 
permanent jurisdiction in emergency 
situations. 

e Best Interests of Children Where No 
Other State Has Jurisdiction 

And finally, the fourth basis for the 
court to exercise jurisdiction under 
F.S. §61.1308(1)(d)? is where no other 
state has jurisdiction and it is in the 
best interests of the child. 

The case law pertaining to this provi- 
sion is limited since cases involving the 
UCCJA usually arise where two states 
are attempting to exercise jurisdiction. 


However, if the home state of the 
children does not have jurisdiction or 
does not wish to determine custody, 
this category allows another state, 
which may not otherwise have juris- 
diction, to exercise jurisdiction.® 


Choosing Which 
State Has Jurisdiction 

In certain situations, it is possible 
for two courts to claim concurrent sub- 
ject matter jurisdiction pursuant to 
F.S. §61.1308. 

In Alvarez v. Alvarez, 566 So. 2d 516 
(Fla. 3d DCA 1981), for example, both 
New Jersey and Florida had sufficient 
bases to exercise jurisdiction. In these 
situations, the UCCJA provides sev- 
eral criteria for determining which state 
should exercise jurisdiction, primarily 
inconvenient forum and unclean hands. 
e Inconvenient Forum 

F.S. §61.1316 (1994) states: 


(3) In determining if it is an inconvenient 
forum, the court should consider if it is in 
the best interest of the child if another state 
assumes jurisdiction. For these purposes, it 
may take into account the following factors 
among others: 

(a) If another state is or recently was the 
child’s home state; 

(b) If another state has a closer connec- 
tion with the child and his family or the 
child and one or more contestants; 

(c) If substantial evidence concerning the 
child’s present or future care, protection, 
training and personal relationships is more 
readily available in another state; 

(d) If the parties have agreed on another 
forum. . .; 

(e) If the exercise or jurisdiction by a court 
of the state would contravene any of the 
purposes stated in s. 61.1304. 


The purposes behind §61.1316(e) as 
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cited in §61.1304(3) and (5) are: 

[T]o assure that litigation concerning the 
custody of a child takes place ordinarily in 
the state with which the child and his 
family have the closest connection and where 
significant evidence concerning his care, 
protection, training and personal relation- 
ships is most readily available, and that the 
courts of this state decline the exercise of 
jurisdiction when the child and his family 
have a closer connection with another state. 
[F.S. §61.1304(3)]} 

and 

[T]o deter abductions and other unilateral 
removals of children undertaken to obtain 
custody awards. [F.S. §61.1304(5)] 

In Yurgel v. Yurgel, 572 So. 2d 1327 
(Fla. 1990), the Florida Supreme Court 
noted that §61.1316 “codifies and 
strengthens the long-standing judicial 
doctrine of inconvenient forum.”? The 
court also notes that “initial jurisdiction 
is determined by guidelines which look 
to the state with the closest connec- 
tions to the child and information about 
present and future well-being.”!° 

In Alvarez, the parties lived with the 
child in New Jersey. The mother was 
the primary residential parent. The 
father took the child from New Jersey 
to Florida. The Florida trial court as- 
sumed jurisdiction. On appeal, the 
Third District Court of Appeal held 
that the trial court should have de- 
clined jurisdiction, stating: 
[A]lssuming the appellate court reasoned 
arguendo that Florida has concurrent 
jurisdiction, we conclude that Florida should 
decline to exercise jurisdiction under the 
inconvenient forum doctrine of Section 
61.1316, Florida Statutes, and ... it is 
evident that this matter should proceed in 
New Jersey. A paramount policy of the act 
is to deter abductions, and the unilateral 
removal of the child from New Jersey can- 
not be countenanced. 


Id. at 520. 

Clearly, the case law dealing with 
the inconvenient forum statute looks 
negatively on Florida courts exercising 
jurisdiction where one party has uni- 
laterally removed the children to Flor- 
ida in violation of F.S. §61.1316(e). 

e Unclean Hands 

The Florida courts will also decline 
to exercise jurisdiction when its accep- 
tance of jurisdiction would encourage 
parental child snatching, the very evil 
that the UCCJA seeks to eradicate. 

Section 61.1318, Jurisdiction declined 
by reason of conduct, states: “(1) If the 
petitioner for an initial decree has 
wrongfully taken the child from an- 
other state or has engaged in similar 
reprehensible conduct, the court may 
decline to exercise jurisdiction if this 


is just and proper under the circum- 
stances.” 

In Zuccaro v. Zuccaro, 407 So. 2d 389 
(Fla. 3d DCA 1981), the court states: 
“(T]he implementation of a strong pub- 
lic policy against the pernicious and 
immensely damaging practice of child 
snatching, as occurred in this case, was 
one of the primary and underlying 
reasons for the very existence of the 
Uniform Child Custody Jurisdiction 
Act and its adoption in our state.” 

In Zuccaro, the court went on to hold 
the trial court should have declined to 
exercise jurisdiction, since exercising 
jurisdiction would contravene one of 
the purposes of the act and counte- 
nance the unilateral removal of a child 
from one state to another. 

In McCabe v. McCabe, 600 So. 2d 
1181 (Fla. 5th DCA 1992), the husband 
“absconded with the minor children 
from North Carolina, thereby fleeing 
to Florida.” In McCabe, the court stated: 
“We note that Section 61.1318(1) speci- 
fically provides that if the petitioner 
in an initial custody decree has wrong- 
fully taken the children from another 
state or has engaged in similar ‘repre- 
hensible conduct; the court may de- 
cline to exercise jurisdiction if this is 
just and proper under the circum- 
stances.” 

Courts may not properly exercise 
jurisdiction, where to do so would en- 
courage parents to unilaterally remove 
children from one state to another. 


Conclusion 

The Uniform Child Custody Juris- 
diction Act and the Parental Kid- 
napping Prevention Act were enacted 
to prevent two courts from exercising 
jurisdiction and to prevent parents 
from unilaterally removing children 
from one state to gain access to the 
courts of another. In analyzing claims 
of concurrent jurisdiction in an at- 
tempt to prevent these problems, the 
courts will look closely as to how and 
why the parties are residing in the 
state where one party wishes to liti- 
gate. 

At times, the UCCJA and PKPA 
have been erroneously used by the very 
litigant who creates the conflict. These 
litigants create a more convenient fo- 
rum as a result of the change of resi- 
dence to a new state, or create an 
emergency situation, or even create a 
new home state under false pretenses. 
Such wrongful manipulations of the 
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UCCJA and PKPA should be recog- 
nized for what they are. This conduct 
should be discouraged, not rewarded, 
by these acts. The UCCJA should be 
utilized to prevent forum shopping and 
child snatching rather than for wrong- 
doers who seek a safe haven by fleeing 
from one forum to another. 0 


1 Steckel v. Blafas, 549 So. 2d 1211 (Fla. 
4th D.C.A. 1989). 

2 Hegler v. Hegler, 383 So. 2d 1134 (Fla. 
5th D.C.A. 1980). 

3 Fra. Star. §61.1308(1)(b) (1994). 

4 Id. §61.1308(1)(c) (1994). 

5 Costantino v. Costantino, 386 So. 2d 
1274 (Fla. 3d D.C.A. 1980). 

6 Nelson v. Nelson, 433 So. 2d 1015 (Fla. 
3d D.C.A. 1983). 

7 Fra. Star. §61.1308(1)(d) (1994). 

8 Brown v. Tan, 395 So. 2d 1249 (Fla. 
3d D.C.A. 1981). 

® Yurgel v. Yurgel, 572 So. 2d 1327, at 
1329 (Fla. 1990). 

10 Jd. at 1331. 
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ubagency is dead. Agency 
is terminally ill. Each is 
being consumed in the 
flames of discontent fanned 
by years of confusion, half-truths, li- 
ability, and sham. At stake is not the 
survival of the real estate brokerage 
industry, but its integrity. When the 
flames subside, from the smoldering 
ashes will arise a stronger, more cred- 
ible and professional industry ... a 
phoenix.! 


Agency Before 1985 

Where is the real estate brokerage 
industry going? To understand that 
query, it is helpful to identify where it 
was and where it is now. 

In the early days, most real estate 
persons were not brokers, but merely 
“speculators,” “curbstoners,”’ and “op- 
tioneers.” It was a rather lawless start 
of an industry often fraught with greed, 
self-dealing, speculating, and sharp prac- 
tices, an industry bound by no rules. 
Eventually, the National Association 
of Realtors (NAR), together with the 
law of agency as its centerpiece, en- 
tered the scene. It provided structure 
in the nature of commercial and ethical 
rules geared to a seller-agency relation- 
ship. 

Although agency may have been help- 
ful in the early days of the industry, 
by the second half of the twentieth 
century, it created more problems than 
it could resolve. Industry leaders, fixat- 
ing on the divinity of agency and 
attempting to be consistent, exported 
it to the MLS. Thus, they created the 
“compulsory blanket unilateral offer of 
subagency,” imposing upon the seller 
legal exposures and liabilities gener- 
ated from scores of individuals the 
seller never met—subagents. However, 
under that MLS scenario, while the 
selling broker was a subagent of the 
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seller, the associate in the office through 
whom he or she functioned was an 
independent contractor. The law of 
agency, at best, was a poor compromise 
for an industry control. 

Every state now has comprehensive 
licensing and regulatory statutes and 
administrative agencies that govern 
the conduct of its licensees. Each in- 
fraction is subject to discipline through 
the use of administrative licensing 
sanctions and criminal statutes. The 
suggestion that, in the real estate 
marketplace, the outmoded and dys- 
functional law of agency is keeping 
everyone honest and professional, 
strains credulity. Although the six- 
shooter and the Winchester may have 
brought early law to the wild west, no 
one today would suggest that the citi- 
zens of Tucson, Denver, and other 
major western cities, maintain order 
by strapping pistols to their hips. 
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The Federal Trade Commission, in 
a 1983 survey, identified the fact that 
71 percent of the buyers in the real 
estate marketplace believed that the 
real estate broker was their agent and 
not the agent of the seller, their com- 
mercial adversary. While many were 
aware of the confusion, it was never 
so precisely and awesomely quantified. 
To add to the confusion, selling brokers 
who undertook listings provided by the 
MLS felt more of an allegiance and 
moral responsibility to buyers, with 
whom they had worked, than sellers 
with whom they often had not met. 


The Awful 
Dilemma of Disclosure 

The industry’s answer to the di- 
lemma was to require more and better 
disclosure. The NAR authored pam- 
phlets such as “Who is My Client?” to 
identify to the broker a responsibility 
under the law of agency and it actively 
supported first-contact disclosure. 
While words like “disclosure” seemed 
to play well in pamphlets and public- 
ity, few bothered to ask why was it 
necessary, in the absence of confusion 
resulting from agency, to make a con- 
certed effort to disclose. After all, no 
one attempted to conceal the relation- 
ship. More importantly, what was to 
be disclosed? Could a conventional 
seller’s real estate broker give a full 
and honest disclosure to a prospective 
buyer without sending that buyer pack- 


ing? Such a disclosure would include: 

1) I am the agent of all of the sellers 
whose property I am going to show you and 
I do not represent you. 

2) Anything that you tell me which im- 
pacts on a potential transaction with the 
seller, I must disclose to the seller, as I am 
the seller’s fiduciary. 

3) It is my duty and responsibility, as 
fiduciary of the seller, to get the highest 
price and best terms to his advantage and, 
sadly, to your disadvantage. 


Indeed, a simple disclosure of the 
existence of agency without identifying 
the foregoing cautions is the worst kind 
of tokenism. A full and honest disclo- 
sure would not only destroy agency, 
but, perhaps, seriously impair the 
brokerage industry itself. 


Buyer’s Brokerage 
Reveals Agency’s Faults 

Something else was happening 
around 1985. It became obvious that 
buyers constituted the great unrepre- 
sented class of the real estate market- 
place. Several canny real estate bro- 
kers recognized that need and jumped 
headlong into the marketplace as 
“buyer’s brokers.” After all, why 
shouldn’t buyers be represented as 
well as sellers? This must have sent 
shudders through the industry. Repre- 
sentatives of the NAR were heard to 
suggest that the real estate brokerage 
industry was a marketing industry and 
that only sellers needed marketers— 
not buyers! Such faulty reasoning was 
quickly abandoned, as is attested to 
by the large number of buyer’s brokers 
that have since entered the market- 
place. 

But buyer’s brokerage did something 
more than identify a huge new market. 
Since brokerage meant agency, the 
buyer’s broker postured himself or her- 
self as the agent of the buyer. Singu- 
larly, no other act has done more to 
spotlight how bizarre, confusing, and 
dangerous the law of agency is in the 
modern real estate marketplace. If 
confusion existed in the marketplace 
before, the appearance of a buyer’s 
broker (with a fiduciary obligation to 
a buyer) who receives compensation 
by sharing in a commission of a seller’s 
broker (the fiduciary and confidant of 
the seller) became almost comical, if 
not tragic. Money wasn’t the only prob- 
lem: Confidences, cooperation, disclo- 
sures flowing in both directions had 
to be identified, processed, and pro- 
tected. 


The Achilles’ Heel of Agency 
More important than the fact that 
agency does not work in the modern 
real estate marketplace is the fact that 
it casts a shadow on the sincerity and 
professionalism of the real estate bro- 
ker. Compensation to the real estate 
broker in the United States is “transac- 
tion driven.” That is, without providing 
a buyer who is ready, willing, and able 


to purchase, the broker’s efforts, in- 
vestments, and talents are uncompen- 
sated. Upon securing such a buyer ana 
thereby earning a commission, the bro- 
ker has to elect one of the following 
options: 

1) Convince a buyer that the list price and 
terms, as identified by the seller, are not 
only fair, but the best available as compared 
with the rest of the marketplace. 

2) Convince the seller that he or she must 
compromise his price or terms to achieve a 
sale to a prospective buyer. 

3) Demonstrate to the buyer and the 
seller that their mutual best interests are 
served by each moving to a compromise of 
price and terms. 


The three choices exist, regardless 
of the theory of law applied to the 
relationships of the parties. Given those 
choices and the broker’s transaction- 
driven compensation, the legitimate 
interests of the real estate professional 
are thrown into direct conflict with the 
seller and buyer in every transaction 
where the buyer does not immediately 
accede to the seller’s list price and 
terms. 

If the broker does not convince the 
parties to compromise, a commission 
is not generated. The broker’s funda- 
mental right to earn a living and the 
needs of his or her family are placed 
into direct confrontation with the in- 
terests of the parties to the transac- 
tion. Indeed, many other types of 
salespeople work on commission. In 
those cases (commission sales), the 
buyer knows that the salesperson earns 
nothing if the buyer is not convinced 
to purchase. Commission selling is not 
innately bad or deceptive—as long as 
everyone understands the relationship 
of the parties and consents to it. 

Agency, by its legal definition, re- 
quires a fiduciary relationship between 
the agent and the principal. How can 
a real estate broker earn a living as a 
fiduciary (agent), when the key to 
compensation is geared to convincing 
his or her principal to buy or to sell? 

A blatantly misleading relationship 
occurs with the application of a law 
that suggests that the commission sales- 
person is the fiduciary of a party 
whom, in order to earn a commission, 
he or she must induce into a transac- 
tion. How ironic that those who support 
agency point to the fiduciary relation- 
ship as the essential element that makes 
the real estate broker a professional. 
Absent a contracted transaction, clients 
are unwilling to spend a nickel for a 
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fiduciary relationship! It is the facade 
of that cardboard fiduciary relation- 
ship that inspires distrust of the indus- 
try’s professionalism, suggests insin- 
cerity, and places over the heads of all 
honest brokers a cloud of suspicion. 
Honesty and professionalism are better 
served by acknowledging that the bro- 
ker is interested in the outcome of the 
negotiation because he or she wishes 
to get paid for services rather than by 
suggesting indifference to the broker’s 
own interests in deference to his princi- 
pal. Such a candid acknowledgment 
would constitute a breath of fresh air 
to the brokerage industry. No one 
requires the industry to sacrifice itself 
for truth. It is that truth, however, 
that will finally free licensees to func- 
tion with the professionalism to which 
they aspire. 


What Does It Mean? 

It is important to identify a clear and 
unequivocal meaning to the terms “in- 
dependent contractor,’ “transaction bro- 
ker,’ “contract broker,’ and “facilita- 
tor.” Essentially, they describe the same 
legal program. They deal with a legal 
relationship wherein the real estate 
broker is not the agent or fiduciary of 
the buyer or the seller and has no 
fiduciary obligations to either buyer or 
seller. The broker does, however, have 
an abiding obligation under law (state 
licensing law) to deal honestly and 
forthrightly with all parties in crafting 
a real estate transaction. Such a real 
estate broker would enter a contract 
with one of the parties undertaking to 
obtain a buyer or seller of a parcel. 
That contract would be similar to 
brokerage contracts in existence today, 
except that it would not require an 
agency relationship with confusing and 
illogical fiduciary obligations. All per- 
sons functioning under this system 
would simply be described as brokers 
instead of the array of sub-designa- 
tions, i.e., single agent, dual agent, 
buyer’s agent, seller’s agent, limited 
liability agent.? 


Transition 

The real estate industry, in recent 
months, has been caught in the riptide 
of change. It lacks a single current and 
is engaged in a massive confrontation 
between the streams of traditional 
seller agency and the new nonfiduciary 
transaction brokerage. Where the two 
bodies meet head on, indirection swirls, 


solemn testimony to the unyielding 
nature of both forces. This indirection, 
in the form of disclosed dual agency, 
buyer’s brokerage, and limited liability 
agency injures those who haplessly 
drift into their domain. 


Dual Agency 

One of the great miracles of the 
1990s is the transformation of dual 
agency from villain to savior. In the 
past, while most states winked at dis- 
closed dual agency few, if any, had the 
temerity to dignify it by formally pro- 
viding for it in their state statutes. 
After all, it is the first cousin to 
undisclosed dual agency, a patent spe- 
cies of fraud. Only recently have we 
become preoccupied with the type and 
quality of disclosure requirements that 
could attempt to legitimatize dual 
agency. Indeed, until recently, disclosed 
dual agency, like chemotherapy, was 
an unpleasant substance justified only 
by notions of necessity. 

Today, many states are painting 
themselves into the proverbial corner. 
Subagency is experiencing a long- 


awaited and thoroughly justified de- 
mise. Many brokers, compelled by new 
disclosure requirements to give early 
written warning of relationships, are 
advising buyers that they are serving 
as buyer’s brokers. But once having 
adopted that fiduciary relationship as 
agents of the buyers, they cannot show 
the buyers their own listings without 
retooling to become a disclosed dual 
agent. After they have received confi- 
dences from the buyer and pledged 
their singular efforts and fidelity to the 
buyer, how they can do a chameleon 
change and represent both in the same 
transaction defies credibility. For that 
reason and others, a number of brokers 
in states that dignify dual agency have, 
from the start, dubbed themselves dis- 
closed dual agents. 

Many, especially lawyers expressing 
their views in lawsuits, declare that 
one cannot serve two adverse masters. 
Howsoever old-fashioned that notion, 
it has unfailing logic. 

Some states, in order to sanitize 
dual agency, have attempted to remove 
the offensive element of broker disclo- 
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sure of confidences concerning price. 
To remove one or more of the fiduciary 
elements from agency and still call 
oneself an agent (disclosed or other- 
wise) is disingenuous in the extreme. 
Worse than that, it is dangerous to 
those brokers who would be judged in 
the courthouse by conventional agency 
precedents and standards. Once you 
remove essential ingredients from 
agency, it no longer exists. It is like the 
shrewd Yankee trader who insisted 
that he was offering for sale George 
Washington’s original ax. It is true, 
he admitted, that over time, a few 
handles and a few blades had been 
replaced, but it was, nonetheless, the 
original ax. 

Dual agency in any form is a moral 
impossibility. You cannot get the high- 
est price and best terms for the seller 
while at the same time secure the 
lowest price and best terms for the 
buyer. When you remove the fiduciary 
obligation owed to both sides, you 
remove the onerous element of conflict, 
but you are then acting as a nonfiduci- 
ary transaction broker. 
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Buyer’s Broker 

One can only marvel at the rush to 
join the ranks of buyer’s brokers. For 
many years before 1985, there was the 
notion that buyer’s brokers did not 
exist because brokering was a market- 
ing profession and buyers had nothing 
to market. For the last several decades, 
every broker who participated in the 
Multiple Listing Services was an agent 
or a subagent of the seller and only the 
seller. Save only his or her legal coun- 
sel, the buyer has been unrepresented 
in the purchase. Why then have so 
many rushed to enter the ranks of 
buyer’s brokers? Is it because of the 
anguish over years of neglect of that 
important element of the real estate 
transaction, the buyer? Is there a new 
need that has evolved in the market- 
place that requires servicing? Hardly! 
Nothing has changed at all, except the 
name of the game. 


Does not the buyer’s broker still have 
the same close relationship with the 
buyer that the broker had in the past 
when called a subagent of the seller? 
Isn’t the buyer’s broker still getting 
paid by the seller through sharing the 
seller’s listing commission? So unnatu- 
ral is this source of payment that some 
states have passed statutes expressly 
authorizing the buyer’s broker to re- 
ceive compensation from the seller with- 
out adverse implications. The National 
Association of Realtors had to specifi- 
cally authorize listing brokers on the 
Multiple Listing Service to cooperate 
with buyer’s brokers, so unusual was 
that kind of cooperation. No one has 
bothered to identify what cooperation 
means in that context, and when coop- 


eration, other than fee splitting, will 
result in an abandonment of the fiduci- 
ary obligation to a principal. One thing 
is certain: In a buyer’s broker context, 
sellers will not be exposed to liability 
for tort, contract on apparent author- 
ity, or notice and delivery—but now 
buyers will. 


Limited Liability Broker 

Another elusive specie of agency is 
the limited liability agent. The term 
“limited liability agent” describes a 
departure from the obligations of com- 
mon law agency in that it seeks to limit 
the liability of the agent to the princi- 
pal and, in some instances, of the 
principal to third parties. 

If the agent has reduced or no liabil- 
ity to the principal, or the principal is 
not responsible for the acts of his or 
her agent or subagent, how does the 
limited liability agent differ from the 
transaction broker? The difference lies 
in the almost pathological need to use 
the word “agency,” even if it suggests 
something that it no longer delivers. 
This childlike, security-blanket men- 
tality lacks candor and does much 
injury to the stature of the real estate 
broker as a professional. Worse than 
that, in many states it produces two 
kinds of agency law, i.e., one for real 
estate licensees, and one for all others. 
Multiply different forms of limited li- 
ability agency by 50 states and it adds 
up to chaos in the industry. Few will 
deny that it is the obligation of the 
national association and the state asso- 
ciations to exercise benign, but con- 
structive leadership in the industry. 
That responsibility of leadership is not 


“Couldn't we get a restraining order or something?” 
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acquitted by finding every parade that 
bears on its banner “agency” and then 
walking in front of it. 


Let Agency Die with Dignity 

The smell of fear, anxiety, and indi- 
rection, in the real estate community, 
is pervasive. How can the broker dis- 
close and explain the inexplicable, and 
do it at first substantive contact, if the 
broker can’t understand it? How does 
the broker explain to the prospective 
seller that he or she represents the 
seller’s best interest, but may share 
some of his or her broker’s commission 
with the broker who represents the 
seller’s commercial adversary, the 
buyer? How does the broker explain to 
the seller that the broker may ask the 
seller to give up some or all of the 
broker’s pledge of fidelity and release 
confidences, if the broker presents a 
buyer whom the broker represents, as 
well? This nonsense and incomprehen- 
sible disclosure will not be necessary 
when enlightened state legislatures 
ultimately declare that licensees func- 
tion as transaction brokers, unless a 
different relationship is identified and 
consented to in writing by the inter- 
ested parties. 

When acting as a disclosed dual 
agent, how does the broker tell the 
seller that he or she will be acting in 
the seller’s best interest, despite the 
fact that the broker is bound to secure 
the best terms and price for the buyer? 
When representing the buyer, how 
does the broker persuade the buyer of 
being on the buyer’s side, when the 
buyer pays nothing and the broker 
receives his compensation from the 
other side? How does a buyer broker 
tell the buyer that the buyer may have 
to give up a portion or all of the 
broker’s fidelity, if the broker, in order 
to show the buyer one of the broker’s 
own listings, becomes a dual agent? 


Florida 

In 1987, a small group of Florida 
lawyers met in a high-rise Tampa law 
office to study a report issued by the 
National Association of Realtors Task 
Force on the law of agency. What 
started as a very ordinary meeting 
ended with an epiphany. In the course 
of the discussion, several of the lawyers 
questioned whether the law of agency 
was relevant to the way in which 
Florida real estate licensees conducted 
their business. Given the historical 


re] \ 


eminence of agency law in the 
brokerage industry, that inquiry was 
equivalent to an act of legal blas- 
phemy. As a result of that meeting, an 
article was drafted by this author (a 
member of that group) embodying con- 
cerns about agency law in the real 
estate industry and suggesting an in- 
dependent contractor relationship as 
an alternative. That article, “The Inde- 
pendent Real Estate Broker,” saw its 
first publication in The Florida Bar 
Journal in October 1989. Its republica- 
tion nationally helped to launch the 
real estate brokerage industry on a 
bold voyage of self-examination. That 
the concept of the independent contrac- 
tor real estate broker was not immedi- 
ately adopted by industry leadership 
in Florida and elsewhere is to define 
the word, understatement. 

To the surprise of many, F.S. Ch. 475 
mandated no one exclusive legal rela- 
tionship between the real estate licen- 
see and the persons who employed him 
or her, prior to 1994. Most persons 
assumed that legal relationship simply 
meant agency. The Florida Legisla- 
ture, in 1994, specifically identified the 
authorized licensee legal relationships. 
While it did not, by any means, elimi- 
nate the agency relationship, it did, for 
the first time, expressly authorize trans- 
action brokerage (the functional equiva- 
lent of the independent contractor rela- 
tionship) for Florida licensees. The 
efforts of many, who saw the licensee 
as an independent contractor with fi- 
duciary obligation only to an honest 
transaction, finally bore fruit. In an 
amendment to Ch. 475, the following 
ways in which licensees could serve the 
general public were defined (F.S. 
§475.01(1)): 


(j) “Disclosed dual agent” means a broker 
who works as an agent for both the buyer 
and seller. . . . The disclosed dual agent 
has all the duties of a fiduciary except full 
disclosure between the buyer and seller. 


(k) “Transaction broker” means a broker 
who facilitates a brokerage transaction be- 
tween a buyer and a seller. The transaction 
broker does not affirmatively represent 
either the buyer or seller as an agent, and 
no fiduciary duties exist except for the duty 
of accounting and the duty to use skill, care, 
and diligence. . . . The broker’s role as a 
transaction broker must be fully disclosed 
in writing to the buyer and seller. 


(1) “Single agent” means a broker who 
represents, as a fiduciary, either the buyer 
or seller but not both in the same transac- 
tion. 


The ink was not yet dry on the 1994 
amendment to F.S. Ch. 475 when The 
Keyes Company, a large and innova- 
tive Florida real estate company, un- 
der the watchful eye of its able counsel, 
opted to function exclusively as trans- 
action brokers. The outgoing president 
of the Florida Association of Realtors, 
Marie Powell, with offices in St. Peters- 
burg, shortly thereafter announced that 
her real estate firm, with 200 agents, 
would function under the newly cre- 
ated transaction brokerage provision. 
Soon others followed. While the re- 
sponse to the new form of transaction 
brokerage was very impressive, it was 
by no means exclusive. Many licensees 
opted simply to remain as single agents 
representing sellers. A number of licen- 
sees, spurning subagency, have become 
principally buyers’ brokers, even though 
they couldn’t sell their own listings 
without the risk of becoming undis- 
closed dual agents. Sadly, in an effort 
to collect both ends of the real estate 
commission, a number of licensees have 
sought to take advantage of Florida’s 
recognition of disclosed dual agency, 
representing both parties to a transac- 
tion, at best, a precarious juggling act. 
Joyfully, they have not, as yet, suc- 
ceeded in their efforts to amend FS. 
Ch. 475 by abrogating the common law 
of agency in Florida only as it relates 
to real estate licensees and by weaken- 
ing the requirements of informed con- 
sent. 

If one form of agency (traditional 
seller’s agency) brought confusion in 
Florida, three forms of agency (seller’s 
agency, buyer’s agency and disclosed 
dual agency) brought pandemonium. 
Limited help arrived by the require- 
ment of a single statewide approved 
disclosure form. However, the form 
merely tracks the statutory definitions 
of the relationships and, in fact, is 
more form than inform! 

Relief will come to the Florida real 
estate industry, and its consumers, 
only when it adopts transaction 
brokerage as the default legal relation- 
ship for real estate licensees. Such a 
measure will eliminate the need for 
obscure, perplexing, and ineffective 
agency disclosures. While that pro- 
gram would allow written single agency 
relationships requiring disclosure to 
all interested parties, it would abso- 
lutely abolish dual agency in all of its 
imprudent, misleading, and dangerous 
manifestations. 


Conclusion 

When a law ceases to serve, when it 
breeds confusion, when it obstructs 
progress, then it must be retired like 
an old soldier who, wandering confused 
in the field of fire, prevents the forward 
movement of his own troops. 

In the name of sanity, it is time to 
abandon halfway measures and half- 
truths. It is time to give the last rites 
to agency, in all of its confusing and 
seductive personalities, and to adopt 
nonfiduciary “transactional” independ- 
ent brokerage. How real estate agents 
do business is not the problem: the law 
of agency that governs that business is! 

It is time to let agency die in peace 
so that those who practice the worthy 
profession of real estate brokerage can 
live in peace. 0 

1 Phoenix: A legendary bird which, ac- 
cording to one account, lived 500 years, 
burned itself to ashes on a pyre, and rose 
youthfully alive from the ashes to live 
another period. It is often an emblem of 
immortality or of reborn idealism or hope. 

“The Phoenix” updates an article previ- 
ously published in The Real Estate Profes- 
sional and HMS Networking, both national 
real estate industry publications. 

2 This author’s preference is the use of 
the term, “independent contractor,” as it 
identifies a body of law that already exists 
and more precisely describes the legal 
relationships. The word, “facilitator,” is 
poorly chosen, inasmuch as it tends to 
demean the professional services rendered 
by the real estate broker. 
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Himes, chair, and David H. Sim- 
mons and Brian Felcoski, editors. 


THE FLORIDA BAR JOURNAL/NOVEMBER 1995 81 


\ 


he Florida Legislature de- 
fines agriculture as the sci- 
ence and art of production 
of plants and animals, use- 
ful to man, including, to a variable 
extent, the preparation of these prod- 
ucts for man’s use and their disposal 
by marketing or otherwise. The term 
includes horticulture, floriculture, viti- 
culture, forestry, dairy, livestock, poul- 
try, bee and any and all forms of farm 
products, and farm production.! 

This state’s agricultural industry is 
a significant part of the foundation of 
Florida’s economic structure, along with 
tourism and the construction indus- 
tries. Florida farmers are among the 
most productive in the world, and in 
1994, farmers in Florida sold products 
for a total of about $6 billion, nearly 
one-third of Florida’s $18 billion econ- 
omy.2 

Agriculture is a “base” industry. Its 
products are sold outside of this state 
and bring dollars back into the Florida 
economy. According to the Florida De- 
partment of Agriculture, the overall 
economic impact of farm production in 
1993 in Florida reached $45 billion.? 

Indeed Florida’s agriculture indus- 
try and associated businesses are big 
time. Other than California, Florida 
agriculture is the most diverse in the 
United States, with over 250 commodi- 
ties in commercial production. Approxi- 
mately 500,000 individuals currently 
in the state’s workforce are associated 
in one form or another with agricul- 
ture. 

Agriculture in the State of Florida 
represents many impressive economic- 
based statistics:4 
e National leader in the production of 
oranges, grapefruit, watermelons, to- 
matoes, snapbeans, sweetcorn, cucum- 
bers, eggplant, escarole-endive, green 
peppers, radishes, sugarcane, aquatic 
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GENERAL PRACTICE 


Florida Agriculture: In the Crosshairs 


If agriculture’s 
contribution to 
Florida’s economy is 
to continue at the 
same level, the 
industry will need 
to become more 
active in advocating 
its position 


by William K. Crispin 


plants, and foliage; 

e Producing 90 percent of the limes, 
mangoes, and tropical fish in the na- 
tion; 

e Producing one strawberry out of every 
six grown in the nation; 

e Leading milk-producing state in the 
southeast and ranking 11th nationally 
in milk sales; 

e Ranking 10th nationally in the pro- 
duction of eggs and 12th nationally in 
the production of broilers; 

e State farmers and ranchers sold more 
than 700,000 beef calves to out-of-state 
markets in 1993—recording sales of 
more than $360 million; 

e Ranking second in the nation in the 
cash value of vegetable crops, account- 
ing for more than 30 percent of the 
state’s agricultural sales; 

e Citrus sales topped $1 billion in 1993 
and accounted for 20 percent of the 
state’s total agricultural sales; 


e Each Florida farmer’s production 
feeds 128 people in the nation every 
day; 

e Ninety percent of the nation’s domes- 
tically grown winter fresh fruit and 
vegetables; 

e Number one agriculture state in the 
southeast; 

e Number two east of the Mississippi 
River; and 

e Eighth leading agriculture state in 
the country with cash receipts of $5.7 
billion in 1993. 

Historically, agriculture as an indus- 
try has been relatively exempt from 
many federal and state laws and regu- 
lations. Much of this preferred status 
among industries had to do with the 
nature of production agriculture— 
being very much a family-run enter- 
prise. It is also clear that the stated 
public policy of Florida, concerning 
production agriculture, places a prior- 
ity on the ability of the state to produce 
food and fiber for its citizens. Florida 
Public Law 83-310 declares that the 
public policy in this state with respect 
to agricultural production is as follows:5 


1. It is the public policy of this state and 
the purpose of this Act to achieve and 
maintain the production of agricultural com- 
modities for food and fiber as an essential 
element for the survival of mankind. 

2. The production of agricultural com- 
modities in this state is a large and basic 
industry that is important to the health and 
welfare of the people and to the economy of 
the state. 

3. A sound agricultural industry in this 
state requires the efficient and profitable 
use of water and energy and many other 
natural, commercial, and industrial re- 
sources. 

4. The efficient and profitable use of 
energy and water resources in agricultural 
production in this state is often difficult to 
achieve because of problems that are not 
well known or fully understood by the 
people, such as weather, climatic changes, 
and market conditions. 


5. It is important to the health and 
welfare of the people of this state and to the 
economy of the state that additional 
problems are not created for growers and 
ranchers engaged in the Florida agricul- 
tural industry by laws and regulations that 
cause, or tend to cause, agricultural produc- 
tion to become inefficient or unprofitable. 


Currently in Congress there has been 
much publicity about the ongoing de- 
bate and committee hearings 
concerning the re-authorization of the 
1995 “Farm Bill.” That act has histori- 
cally been titled the Food Security Act, 
noting that production of food and fiber 
within the country has been an area 
of national security. What then is 
threatening such a seemingly essential 
and vibrant industry? Agriculture is 
the last of the natural resource-based 
industries to avoid intense regulations. 
Other natural resource-based indus- 
tries such as mining and forestry have 
been regulated for years. However, the 
exempt status for production agricul- 
ture is quickly eroding. 

Passage of the Federal Clean Water 
Act of 1972 placed a federal mandate 
on the states to adopt water quality 
regulations.? The objective was to im- 
prove water quality, both on the sur- 
face and underground. There has been 
much debate and litigation relative to 
whether water discharge from agricul- 
tural operations should be labeled point 
sources of water pollution or nonpoint 
sources of water pollution. The signifi- 
cance of this labeling is that, to date, 
point sources of pollution have been 
actively pursued and regulations ap- 
plied. Nonpoint sources of pollution, 
although more and more being recog- 
nized as a significant cause of present 
day water pollution problems, have 
been relatively exempt from regulatory 
enforcement. Much of the reason hinges 
on the significant administrative bur- 
den that the Environmental Protection 
Agency would have in expanding its 
regulatory enforcement to include non- 
point source pollution. However, with 
the advent of ground water pollution 
rising to the ranks of surface water 
concerns, the nonpoint source issue 
will be the next wave of regulatory 
enforcement of which producers will 
need to be fully advised. 

In 1972 the State of Florida passed 
the Florida Water Resources Act, which 
created five water management dis- 
tricts as the primary instruments of 
management for the state’s water re- 
sources. The Florida Environmental 


Land and Water Management Act® 
was enacted during the same legisla- 
tive session as the Florida Water Re- 
sources Act of 1972 and reflects a 
similar concern for the impact of un- 
controlled growth on the natural re- 
sources of the state. Lands committed 
to agricultural use and purposes are 
within the scope. 

Congress made the political decision 
in 1972, when it enacted the Clean 
Water Act, to exempt most production 
agriculture from the regulatory permit 
program that it applied to most other 
industries.? Nearly every major federal 
environmental statute exempted pro- 
duction agriculture at its inception. 
Now, like the proverbial snake in the 
grass, regulation is coiled and ready 
to strike at the industry. 

This evolution within the Clean Water 
Act is well detailed in the article “Agri- 
cultural Water Pollution: From Point to 
Non-Point and Beyond” by Professor 
Drew L. Kershen of the Oklahoma 
College of Law. The Clean Water Act 
is merely one example of an expansion 
of regulation and its enforcement that 
directly affects production agriculture 
which previously it did not. Generally 
speaking, other areas of which produc- 
ers are increasingly becoming aware 
are workers’ compensation, minimum 
wage laws, and pollution-related acts 
such as the Fungicide, Rodenticide, 
and Insecticide Act.!° Where at one 
time farm operators could apply their 
own chemicals on their operation with- 
out the necessity of licensing and 
inspections, now through what is com- 
monly referred to as the Worker 
Protection Standard for Agricultural 
Pesticides, both federal and state en- 
actments have looked at the agriculture 
exemption.!! 

It is beyond the scope of this article 
to specifically address each federal and 
state law in which agriculture has seen 
an erosion of its exempt status from 
regulation. But the trend speaks loudly 
and clearly of the changing attitudes by 
the public away from production agri- 
culture in general, and farmers specifi- 
cally. The constant flow of conflicting 
nutritional information, dedicated to 
keeping us thin and fit, is breeding a 
distrust of food. There is a widening 
detachment from production agricul- 
ture brought about by boxed, packed, 
shrink-wrapped supermarket fare. This 
detachment is fully demonstrated by 
the news story of a woman suing a 


chicken company for damages, because 
she fainted from shock on finding a 
chicken head in a package of chicken 
parts. 

Nowhere is this impact more power- 
ful than here in the State of Florida, 
where federal mandates and the state’s 
implementation of these mandates 
through state and local agencies are 
felt through the actions and policies of 
the state’s water management districts. 

The Florida Water Resources Act of 
1972 created five water management 
districts as the primary instruments 
of management for the state’s water 
resources.!2 The act, as amended, sets 
forth the five water management dis- 
trict boundaries, one of which is the 
South Florida Water Management Dis- 
trict. All five water management dis- 
tricts, i.e., Suwannee River, St. John’s, 
Northwest, Southwest, and South Flor- 
ida, possess similar structures and 
authority. 

The relationship between water and 
production agriculture is obvious. Dis- 
cussing the water management dis- 
tricts as a focal point of increased 
agriculture regulation is indeed appro- 
priate and underscores the primary 
message of this article. Florida agricul- 
ture, occupier of land and user of 
water, is the most prominent target of 
the ever-increasing permitting and regu- 
lation schemes of the water manage- 
ment districts. Although this author 
will be referencing the South Florida 
Water Management District (SFWMD), 
generally all five districts carry the 
same authority, physical autonomy, 
and multi-governmental agency sup- 
port, both state and federal, in which 
to augment their own enforcement 
strategies. 

With Lake Okeechobee, the Ever- 
glades National Park, Biscayne Bay, 
and Florida Bay as significant re- 
sources within the boundaries of 
SFWMD, it offers numerous examples 
of priority ecosystems which justly 
deserve protection. A review of the 
SFWMD’s actions also demonstrates 
to what extent the State of Florida is 
willing to compromise its public policy 
toward production agriculture. Com- 
bining the legislation known as the 
Everglades Protection Act!* and the 
Everglades Restoration Act,!* the 
SFWMD has been bestowed with sig- 
nificant legislative authority to accom- 
plish immediate and long-term compli- 
ance requirements. This authority in- 
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cludes issuing permits for acceptable 
surface water improvement and man- 
agement (SWIM plans) and eminent 
domain authority to carry out the 
objective of acquiring lands necessary 
for Everglades conservation and pro- 
tection. Attempts by agricultural pro- 
ducers to contend that their operations 
are exempt from such programs have 
been to no avail.!6 

Agriculture producers generally have 
been very adept at adjusting their 
operations to be in compliance with the 
many layers of regulations that now 
affect them. However, in 1993, the 
National Performance Review, chaired 
by Vice President Al Gore, directed 
environmental agencies to develop a 
proactive approach to ensuring a sus- 
tainable economy and a sustainable 
environment through ecosystem man- 
agement. The term ecosystem, although 
not new to the scientific community, 
is a new concept relative to the applica- 
tion of environmental regulations to 
production agriculture. From this di- 
rection, an Interagency Ecosystem Man- 
agement Task Force became es- 
tablished, made up of the Army Corps 
of Engineers, the Department of Inte- 
rior, and the Fish and Wildlife Agency. 
The SFWMD is its local agent and 
implementor of the interagency task 
force’s plans of action. 

Whether it be Everglades restoration 
in the form of enhanced water deliver- 
ies from Lake Okeechobee to Florida 
Bay, or retooling the Central and South 
Florida project, which relates to flood 
protection, the SFWMD has the fund- 
ing and staff support of several federal 
agencies in carrying out their various 
programs. The agricultural producers 
in South Dade County have felt, first- 
hand, the awesome political and eco- 
nomic power that can be wielded by 
such a collectively driven regulatory 
force. 

February 1995 saw the SFWMD ac- 
quire 5,400 acres of prime farm land 
in South Dade County, commonly re- 
ferred to as the Frog Pond. It was not 
until the combined efforts and resources 
of the Federal Interagency Task Force 
that we saw a blitzkrieg effort with the 
Army Corps of Engineers and SFWMD 
leading the charge. The huge resources, 
both economic and human, mounted 
by the joint cooperative agencies and 
SFWMD was too much for the land- 
owners and farmers to battle. It is one 
thing to reconcile the rules and regula- 


tions regarding water quality and use— 
and the agriculture industry in general 
has shown how creative and adaptive 
it is to stay in compliance with the 
increasingly restrictive regulations in 
this area. Land acquisition, on the 
other hand, is an entirely different 
circumstance which results in abolition 
of production. The Frog Pond acquisi- 
tion is not the only example; the Kis- 
simmee River project saw hundreds of 
acres acquired, as did the dairy plan,!7 
dealing with acquisition of the major- 
ity of dairies located around Lake 
Okeechobee. 

Future plans call for acquisition of 
land areas proceeding north of the Frog 
Pond, commonly referred to as the 
Rocky Glades and the 8!/2-square-mile- 
area adjacent and contiguous to Ever- 
glades National Park. Also lands pro- 
ceeding east of the Frog Pond over the 
lower east coast of the state are on the 
acquisition wish list.18 

If agriculture’s contribution to Flor- 
ida’s economy is to continue at the 
same level as highlighted at the begin- 
ning of this article, the industry will 
need to become more active in advocat- 
ing its position. As agriculture’s con- 
stituency has dwindled, nationwide, to 
less than three percent of the voting 
populace, so has the ability of produc- 
tion agriculture to be heard. Producers 
need to maintain comprehensive rec- 
ords of past practices and future plans 
that are site specific to their farm 
operation. Much of the scientific re- 
search used as a basis for determining 
regulatory approaches fulfilling statu- 
tory objectives is based on computer- 
generated models that reference gen- 
eral regions. A producer’s site-specific 
database presents an opportunity to 
demonstrate compliance with what- 
ever regulation is being reviewed and 
shows the regulatory agency that pro- 
ducer’s history of being a good steward. 

There is no mystery as to why agri- 
culture has grown and prospered in 
this state and nation. It is clearly a 
result of the collective endorsement of 
the citizens that food sustenance be a 
priority and regarded as a national 
security interest. This attitude is not 
altogether lost and only through educa- 
tion and solid public relations with its 
neighbors can agriculture re-establish 
its significance in the economic founda- 
tion of Florida. 0 

1 Fa. Star. §570.02(4). 
2 Florida Agricultural Statistics Service, 
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Florida Department of Agriculture and Con- 
sumer Services. 

3 Td. 

4 Florida Department of Agriculture and 
Consumer Services. 

5 Star. §604.001. 

6 Food Security Act of 1985, Pub. L. No. 
99-198, 99 Stat.1354 (1985). 

7 Water Quality Regulations. Specifically, 
40 C.F.R. §131.1, et seg. Generally, 33 
U.S.C. §§1251, et seg. The Clean Water Act 
also is referred to as the Federal Water 
Pollution Control Act, which is the title 
used by Congress in its second water pollu- 
tion control endeavor; the Federal Water 
Pollution Control Act of 1948, Pub. L. No. 
80-845, ch. 750, 62 Stat. 1155. 

8 Fia. Star. §380. 

933 U.S.C. §1343(L)(1). 

107 U.S.C. §136, et seq. 

11 Fia. Star. §487.204. 

12Florida Water Resources Act 1972 
§373.069. 

13 Star. §373.4592. 

14 Td. 

15 Surface Water Improvement and Man- 
agement. 

16 See Leonard v. Morgan, 548 So. 2d 803 
(Fla. Ist D.C.A. 1989). 

17 A SWIM regulation under Rule 40E-4, 
F.A.C., Surface Water Management. 

18 Central and Southern Florida Project, 
Integrated General Reevaluation Report and 
Environmental Impact Statement Canal 111, 
South Dade County, FL US Army Corps of 
Engineers, February 1994, Appendix C. 
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TAX LAW NOTES 


Integration of Individual Retirement 
Account Balances Into the Client’s 


Estate Plan: 


Beneficiary Designations, Payout Options, 
and Payout Elections 


ntegrating a client’s individual 

retirement account (IRA) bal- 

ances into the client’s estate 

plan requires consideration of 
many issues and is often the greatest 
challenge to the client’s advisors. Accu- 
rate advice and timely, coordinated 
action by the client with respect to the 
client’s beneficiary designation and pay- 
out elections under the rules and regu- 
lations are essential to accomplishing 
the client’s objectives. Absent timely 
analysis and action, some planning 
options expire and the client is stuck 
with ad hoc results under the particu- 
lar provisions of the IRA agreement 
between the client and each financial 
institution involved. 

This article, including the “control 
matrix” (Exhibit A), should be an aid 
in the tax and estate planning process. 
However, the most important point to 
understand is the necessity of thor- 
ough analysis, planning, and action 
prior to the client’s “required beginning 
date” (RBD). Generally, the RBD for 
an IRA owner is April 1 of the calendar 
year following the calendar year in 
which the IRA owner attains age 701/2.1 

For the most part, clients have been 
poorly served by their advisors in this 
type of planning, partly because the 
laws and regulations are far too techni- 
cal and confusing, but largely because 
clients have relied on their stockbroker 
or personal banker (for free advice) and 
engaged in an uninformed and incom- 
plete decision-making process. Compe- 
tent professional advice is hard to find, 
expensive, and often not sought until 
after key planning options expire (i.e., 
after the client’s RBD). 

The main problem for the client is 
lack of awareness of the need for pro- 
fessional help. Rarely has the lawyer, 
accountant, certified financial planner, 
or trust officer assumed the responsi- 
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bility for this complex planning. Clients 
and their beneficiaries are becoming 
increasingly aware of the complexity 
and are suffering the irreversible re- 
sults of an IRA owner’s failure to act 
in a timely manner. 

The most common and simplest tax 
and estate planning for a client’s IRA 
balances is to name the client’s spouse 
as the direct beneficiary. Oftentimes, 
however, this is clearly inconsistent 
with the client’s objectives and repre- 
sents either abdication of the planning 
responsibility or short-sighted tax plan- 
ning. This simple and easy answer of 
naming the spouse as beneficiary is 
presumably inappropriate advice for a 
client who 1) for specific nontax rea- 
sons, has utilized a QTIP marital de- 
duction trust as part of the client’s 
estate plan or 2) has insufficient other 
assets to coordinate in the planning to 
reduce estate taxes or generation- 


skipping transfer taxes. This is where 
the control matrix (Exhibit A) might 
be helpful. 


Background Information 

One cannot properly advise a client 
as to the most suitable approach for 
integrating the client’s IRA balances 
into the client’s financial and estate 
planning without reviewing the client’s 
existing wills, trusts, and asset owner- 
ship, and at the very least knowing: 1) 
the client’s age; 2) the client’s required 
beginning date; 3) the institutions with 
which the client has IRAs (custodian 
or trustee); and 4) for each IRA, the 
current balance, beneficiary designa- 
tion and age, payout election, and gov- 
erning IRA agreements, including the 
applicable beneficiary and payout pro- 
visions by default (i.e., absent a timely 
and valid designation or election by the 
IRA owner). Whether a grandfather 
election was made by the account owner 
and whether the IRA is otherwise ex- 
empt from the 15 percent excise tax 
on excess distributions or excess accu- 
mulations is also a factor, among oth- 
ers. 


Timely Planning Is Critical 
With the proper background infor- 
mation at hand, the integration of the 
IRAs into the client’s estate plan can 
begin. However, a threshold question 
is whether the client has already 
reached his or her RBD. If the client 
has not, then the advisor can be a hero 
and proceed to present all of the plan- 
ning options; otherwise, the advisor is 
quite likely to be the bearer of bad 
news and have to explain the irrevoca- 
ble elections deemed made and the 
possibly horrible income tax conse- 
quences for the proceeds of the IRA at 
the client’s death.2 Perhaps sophisti- 
cated tax planning using a testamen- 
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tary charitable remainder trust (or 
other deferred giving vehicles) can pro- 
vide a solution to the horrible income 
tax consequences and save the day 
where the proceeds would otherwise 
be taxed all as taxable income rela- 
tively soon after the client’s death.* 

Every IRA owner and his or her 
planner need to know that prior to the 
owner’s RBD, the client’s desired bene- 
ficiary upon death has to be deter- 
mined (and related planning imple- 
mented) and decisions made and car- 
ried out with respect to: 1) the desired 
“payout election”; and 2) whether re- 
calculation of life expectancy should 
apply for the IRA owner and/or a 
spouse beneficiary. Once the IRA owner 
reaches his or her RBD, as earlier 
referred to, the time expires for certain 
planning otherwise permitted to avoid 
payout limitations and related adverse 
tax consequences. 

A thorough discussion of the tax 
rules and regulations under IRC 
§401(a)\(9), which govern the required 
minimum distributions (RMD) from 
IRAs and the specific payout elections, 
is beyond the scope of this article.* But 
to avoid tax disasters for a client, as 
well as potential malpractice, the plan- 
ner has to understand the rules and 
regulations, and particularly 1) the 
deadline for certain action, namely the 
client’s RBD; 2) the difference between 
a “beneficiary”> (whether by written 
action of the client or by default pursu- 
ant to the governing plan provisions) 
and a “designated beneficiary”;® 3) the 
payout required for an IRA as of the 
client’s RBD, as well as following the 
client’s death;? and 4) how this is 
affected by: a) whether the client has 
timely® effected a “designated benefici- 
ary”; b) whether recalculation of life 
expectancy applies? and to whom; and 
c) the applicable provisions of the un- 
derlying IRA agreement (of each finan- 
cial institution) which apply absent 
specific and timely action in writing 
by the IRA owner. 

Also beyond the scope of this article 
is a detailed discussion of how to name 
a QTIP trust as the beneficiary of an 
IRA and qualify the account balance 
for the marital estate tax deduction.!° 
Despite the complexity, there is no 
question that it can be done success- 
fully.!! In addition, where a QTIP trust 
is contemplated as the IRA beneficiary, 
then it should be determined whether 
the QTIP trust will be sufficient if 


simply arising under the IRA owner’s 
revocable trust at his or her death, or 
whether an otherwise inactive irrevo- 
cable trust with the applicable QTIP 
marital trust provisions would be most 
appropriate. An irrevocable trust can 
be used to improve the results under 
the RMD rules through the ability to 
use the spouse as a designated benefi- 
ciary to minimize the RMDs to the IRA 
owner prior to death and to the trust 
after the owner’s death. 


Consequence of 
Untimely Planning 

An example of the tax disaster many 
IRA owners presently face is where the 
IRA owner is already beyond the RBD 
and as of the RBD: 1) his or her 
beneficiary was a revocable trust or his 
or her estate (either by design or by 
default under the governing provisions 
of the institutional IRA agreement); 
and 2) his or her irrevocable election 
concerning life expectancy is annual 
recalculation whether by express elec- 
tion or by default. !2 

Let’s assume the IRA owner in the 
situation described above dies a widow 
or widower at age 80 with an IRA 
balance of $300,000. How rapidly must 
the account be distributed after the 
IRA owner’s death? And how much 
income tax will have to be paid? The 
results are horrible because the ac- 
count balance is required to be paid in 
full, all as taxable income, by the end 
of the calendar year following the year 
of the IRA owner’s death.!8 If the IRA 
owner’s estate incurs a federal estate 
tax, then a deduction under IRC §691(c) 
will be of some help, but any account 
proceeds taxable to the estate or revo- 
cable trust will be taxed largely at the 
39.6 percent marginal rate, that being 
the rate applicable to trusts and es- 
tates on taxable income exceeding 
$7,500 under IRC §1(e). 

The larger the account balance, the 
larger the potential tax problem and 
the greater the need for timely ad- 
vanced planning. 


A Lost Planning Option 

This result in the hypothetical above 
could have been avoided had the cli- 
ent’s lawyer or other responsible advi- 
sor done a thorough analysis and taken 
action prior to the client’s RBD. For 
example, prior to the client’s RBD the 
client could have simply filed a timely 
election (with the IRA custodian or 
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trustee) specifying that the client’s life 
expectancy shall not be recalculated 
each year in determining the denomi- 
nator of the payout fraction which 
determines the required minimum dis- 
tribution. In that event, the account 
balance would have been payable over 
a fixed number of years, generally 15.3 
or 16 years,!4 regardless of whether the 
IRA owner remains alive after his or 
her RBD. If the IRA owner elected a 
fixed number of years payout and died 
prior to age 86, say at age 80, the IRA 
balance would be payable to the estate 
or revocable trust over the six years 
remaining (i.e., 1/6, 1/5, 1/4, and so 
on).15 On the other hand, if the IRA 
owner in the example lives beyond age 
86, then the IRA owner will outlive the 
IRA. 

Generally, unless otherwise provided 
by the governing instrument or the 
IRA owner, the balance of the account 
should be vested and could be with- 
drawn at any earlier time by the sur- 
viving beneficiary.'6 


The Qualified Irrevocable 
Trust Alternative 

Alternatively, or coincidentally, the 
client’s advisors could have planned 
the IRA owner’s desired beneficiary 
prior to the client’s RBD in a way to 
provide a more flexible payout. For 
example, instead of the IRA owner nam- 
ing his or her estate or revocable 
trust as beneficiary of the IRA, the IRA 
owner could have revocably named as 
beneficiary a qualified irrevocable trust, 
designed pursuant to Proposed Treas. 
Reg. §1.401(a)(9)-1, D-5. The irrevoca- 
ble trust would provide for the same 
beneficiaries and shares that would 
otherwise exist under the client’s will 
or revocable trust. 

Let’s consider an IRA owner whose 
will or revocable trust provides the 
estate is to pass to his or her descen- 
dants, per stirpes. Utilizing a qualified 
irrevocable trust and naming it as the 
IRA owner’s beneficiary prior to the 
IRA owner’s RBD, the IRA owner’s 
payout options are greatly enhanced. 
According to the Proposed Regulation 
D-5, the oldest then living descendant 
of the IRA owner would be the IRA 
owner’s “designated beneficiary” and 
the denominator of the payout fraction 
for determining the IRA owner’s re- 
quired minimum distribution at age 
70 becomes 26.2 instead of 16 (and 25.3 
instead of 15.3, if applicable). In this 


is 


scenario, the IRA owner would typi- 
cally elect, prior to his or her RBD, to 
have recalculation of life expectancy 
apply to avoid having to reduce the 
26.2 denominator by a full one each 
year he or she remains alive. Further- 
more, and often of greatest significance 
where the designated beneficiary is a 
child or grandchild, in the year follow- 
ing the IRA owner’s death, the IRA 
balance can continue to be paid out 
over the applicable life expectancy of 
the designated beneficiary, which is 
recomputed based on the designated 
beneficiary’s adjusted age without con- 
tinued limitation by the “minimum 
distribution incidental death benefit 
rule,”!7 (MDIB) and theoretically could 
be as long as 76 years. Typically, the 
number of years would be based on a 
child’s adjusted life expectancy of 35 
years or so, as opposed to the life 
expectancy of a grandchild or great- 
grandchild. 


The Fortuitous Option 

Where the IRA owner dies after his 
or her RBD and is survived by a spouse 
who is named the IRA beneficiary, 
then the failure to plan (or erroneous 
planning) before the IRA owner’s RBD 
apparently can be overcome by the 
surviving spouse properly electing to 
treat the IRA as his or her own,!® and 
1) naming or having a beneficiary with 
a life expectancy (i.e., a designated 
beneficiary); and/or 2) electing for him- 
self or herself whether his or her life 
expectancy is to be recalculated each 
year. See PLR 9311037 and PLR 
9534027, which permitted the spousal 
election described, based upon Prop. 
Reg. §1.408-8, Q&A, 4. This author 
suggests that a PLR be obtained before 
advising a client to proceed in this 
fashion, until it becomes clear by regu- 
lation or revenue ruling that this is 
permitted. 

By now it should be clear that an 
IRA owner is wise to plan and coordi- 
nate beneficiary designation and pay- 
out election (including the recalcula- 
tion election for the IRA owner and/or 
spouse) all prior to his or her RBD. 


Estate Planning 
and the Control Matrix 

With that in mind, now let’s review 
the control matrix and consider the 
options in planning to integrate IRA 
balances into the IRA owner’s estate 
plan. The control matrix should be of 


assistance to tax and estate planners 
who undertake to clarify the client’s 
tax planning and control objectives, and 
then seek to determine how best to 
accomplish them in light of the plan- 
ning options available and the conse- 
quences of each option. 

The control matrix should be viewed 
simply as an initial aid in determining 
the relative consequences of a client’s 
beneficiary designation options for their 
IRAs when the estate plan is for the 
client’s surviving spouse to receive some 
benefit from the IRA after the IRA 
owner’s death. 


The Control Factor 
If the client’s spouse is named as the 


Considering 


outright beneficiary as of the client’s 
death, then clearly the client has lost 
all control over where any balance in 
the IRA will pass after the surviving 
spouse’s death. However, as suggested 
by the control matrix, the various tax 
consequences of naming a spouse as 
outright beneficiary are generally fa- 
vorable relative to naming the client’s 
estate, revocable trust, or irrevocable 
trust as beneficiary. 

It is easy for one to conclude that 
generally the spouse should be named 
the outright beneficiary, at least until 
one realizes that the “control” factor 
goes far beyond simply whether the 
client feels it is necessary to restrict 
who the IRA balances may pass to after 


Possible 


IRA Account Beneficiary Alternatives Before or 
When Approaching the Required Beginning Date 
(i.e., Before April 1 of year after age 70% year), 
Where Client's Spouse Is to Be Provided For 


BENEFICIARY ALTERNATIVES 
Spouse Revocable Irrevocable 
Trust or Estate Trust* 
P Control By Owner | Unfavorable Favorable Favorable 
- Income Most Favorable Generally Generally 
N Tax Deferral Perhaps Including | Unfavorable to | Favorable But 
N Rollover by Spouse | Disastrous Be Careful 
4, Estate Tax Marital | Neutral But Be {Neutral But Be |Neutral But Be 
G Deduction Careful Very Careful Very Careful 
Cc 15% Excess Neutral Generally Neutral But Be 
O Distribution Tax Unfavorable Careful 
N During Life 
4 15% Excess Favorable Where | Unfavorable Unfavorable 
R Accumulation Tax | Spousal Election | Because Because 
N at Death to Defer Tax is Apparently Apparently No 
s Desired No Spousal Spousal Deferral 
Deferral Option | Option 


* Note: Naming the irrevocable trust as “ben- 
eficiary” of the IRA is not irrevocable, as 
owner can always change the beneficiary 
until death and ignore the irrevocable trust 
if it is no longer the beneficiary. The IRA 
owner might consider naming an appropri- 
ate irrevocable trust as beneficiary to enable 
use of the owner's spouse's life expectancy in 
determining the required minimum payout 
to the owner while living and the payout of 
the balance to the trust at the owner's death. 


The owner would consider this in order to use 
the life expectancy of a spouse (or child) with- 
out passing the ownership or control to the 
spouse (or child) upon the owner's death. 

Where the IRA owner's life expectancy is 
to be recalculated, then generaily the client 
would elect not to recalculate spouse's life ex- 
pectancy, otherwise if spouse dies first, the 
trust would receive all of the account balance 
soon after IRA owner's death. 
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Exhibit A : 
Control Matrix 
and 


his or her surviving spouse dies (e.g., 
that the balance should pass to chil- 
dren from a prior marriage). 

As the experienced estate planner 
knows very well, IRAs passing outright 
to the client’s surviving spouse, al- 
though generally qualify for the mari- 
tal deduction, would not be available 
for effective use of either the client’s 
$600,000 unified credit exemption 
equivalent or the client’s $1 million 
exemption for generation-skipping 
transfer tax planning. This is often a 
consideration unless the clients have 
sufficient other assets. In addition, 
where the client’s spouse is the out- 
right beneficiary, the surviving spouse’s 
total control also means total responsi- 
bility for decisionmaking concerning 
1) advisors; 2) investments; 3) account 
balance distribution elections and plan- 
ning for income tax purposes; 4) new 
beneficiary planning; and 5) budget- 
ing. Clients often prefer to relieve their 
spouse of these burdens. 

The level of sophistication of a cli- 
ent’s spouse may be reason alone for a 
client to want to protect the IRA bal- 
ances and exercise “control” to that 
end. Where the control objective is 
paramount, the use of a trust will be 
an option, and an irrevocable trust 
named as the IRA beneficiary at the 
client’s death will often be the best 
option because the irrevocable trust 
can provide a “designated beneficiary.” 
The irrevocable trust agreement could 
also serve as the main vehicle for the 
client’s tax and estate planning as of 
the client’s death, as well as serving 
other purposes, including functioning 
as a “Crummey” annual exclusion giv- 
ing trust. 

With respect to use of an irrevocable 
trust, it is critical to understand and 
explain to the client that until death 
the client remains free to 1) change his 
or her IRA beneficiary designations; 
and 2) fully withdraw or rollover the 
account balance. In other words, if the 
client’s objectives change, the irrevoca- 
ble trust can be abandoned. Otherwise, 
the client’s estate through his or her 
will, separate revocable trust (where 
appropriate), and beneficiary designa- 
tions could simply pass at the client’s 
death to the irrevocable trust. 

Thus, from a control standpoint, 
whether for 1) protection of an unso- 
phisticated or incapacitated spouse (or 
other “designated beneficiary”); 2) ef- 
fective estate tax or generation- 
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skipping transfer tax planning; or 3) 
assurance that any IRA balances at the 
spouse’s death will pass to the client’s 
children, favorite charity, or other pre- 
determined beneficiary, the use of a 
trust will be essential, and use of an 
irrevocable trust will often be the best 
option to accomplish the client’s objec- 
tives. 

Estate planning lawyers are ideally 
situated to assist the clients with inte- 
grating the clients’ IRA balances into 
their estate plans. With timely, careful 
planning, disastrous income tax conse- 
quences can be avoided and the client’s 
dispositive objectives can be met. 0 


1 See Internal Revenue Code of 1986, as 
amended, §401(a)(9)(C). 

2 As a result of the rules and regulations 
under IRC §401(a)(9), absent specific, com- 
plicated planning before a client’s RBD, 
clients who have their spouse, revocable 
trust, or estate as their beneficiary will be 
limited in their payout options and often 
will be stuck with recalculation of life expec- 
tancy(ies), and it will often be that the IRA 
balance is required to be distributed in full 
by the end of the calendar year after the 
client’s death. See Prop. Reg. §1.401(a)(9)-1, 
D, E-7(c), and E-8. 

3 See Priv. Ltr. Rul. 9237020 (June 12, 
1992), involving an IRA payable to a charita- 
ble remainder unitrust for a child; and Priv. 
Ltr. Rul. 9253038 (October 5, 1992), involv- 
ing a charitable remainder unitrust for a 
spouse. The charitable remainder trusts 
incurred no tax liability for receiving in- 
come in respect of a decedent and the IRA 
owner’s estate received a charitable estate 
tax deduction. For a discussion of the topic, 
see Hoyt, Charitable Gifts From Donors’ 
Retirement Plan Accounts, TRUST AND ESTATES 
at 26 (August 1994). 

4 For a discussion of the technical rules, 
see Ice, “Distribution and Estate Planning 
for Deferred Compensation and IRA Bene- 
fits”, ACTEC 1995 Annual Meeting. 

5 An IRA beneficiary is an individual or 
entity legally entitled to the balance of the 
IRA upon the owner’s death. There is no 
statutory definition of “beneficiary.” 

§ An IRA “designated beneficiary” means 
an individual whose life expectancy may be 
used in determining the RMD and payout 
period for the IRA owner and the beneficiar- 
ies. See IRC §401(a)(9)(E) and, particularly, 
Prop. Reg. §1.401(a)(9)-1, Q&A, D, E and F. 

7 IRC §401(a)(9)(A) and (B) and the regu- 
lations thereunder. 

8 See Prop. Reg. §1.401(a)(9)-1, D-2(a)(1). 

® Absent an election out of recalculation 
or an IRA agreement provision to the con- 
trary, recalculation of life expectancy for the 
IRA owner and his or her spouse is required, 
Prop. Reg. §1.401(a)(9)-1, E-7(c). 

10 Krause and Franklin, QTIP Trusts as 
IRA Beneficiary: Is There an Alternative to 
89-89?, Trusts AND Estates (November 1992). 

1lJd.; and see Rev. Rul. 89-89, 1989-2 
C.B. 231. 

12 See note 9. 


13 See note 2. 

14The payout period for an IRA based 
solely on the owner’s life expectancy (be- 
cause no designated beneficiary exists), will 
be 15.3 or 16 years. The period is 15.3 years 
when IRA owner’s 71st birthday falls in the 
same calendar year the IRA owner attains 
age 70/2. See Reg. §1.72-9, Table V, and 
Prop. Reg. §1.401(a)(9)-1, Q&A, E-1(a). 

15 Prop. Reg. §1.401(a)(9)-1, Q&A, F-1(a) 
and (d). 

16 “Of course, the beneficiary could elect 
to accelerate payments of the remaining 
interest.” See “After Death Distribution 
Rules” section of Committee Reports on 
P.L. 98-369, TRA 1984, 92601 CCH (1988) 
893A. 

17 The MDIB requirement does not apply 
to distributions after the employee’s death. 
Prop. Reg. §1.401(a)(9)-2, Q&A, 3. 

18 See Prop. Reg. §1.408-8, Q&A, 4. But 
cf. §1.408-8, Q&A, 6 (first two sentences); 
and note apparent inconsistency of this 
treatment under the proposed regulations 
with the express statutory rules for distri- 
bution following death before and after the 
RBDP and the effect of this regulation in 
going far beyond the favorable treatment 
of a spouse beneficiary under §401(a)(9)(B) 
under which more favorable treatment for 
some surviving spouses exists, but is ex- 
pressly limited to where the IRA owner died 
before his or her RBD; also, consider appar- 
ent inconsistency with both §401(a)(9)(B)(iv) 
as limited by Prop. Reg. §1.401(a)(9)-1, 
Q&A, C-5 and Prop. Reg. §1.401(a)(9)-1, 
Q&A, E-7(a) and (c). 
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TRIAL LAWYERS FORUM 


The Practical Limitations of the 
Economic Loss Rule 


he economic loss rule 

(ELR), was developed in 

the products liability arena 

and precludes recovery in 
tort of economic damages caused by a 
defective product in the absence of 
personal injury or damage to property 
other than the product itself. Stated 
differently, a cause of action in tort 
does not exist unless a tort has been 
committed, and it caused personal in- 
jury or damage to property other than 
the product itself (tort damage). This 
doctrine has been extended, perhaps 
improvidently, to preclude recovery of 
economic losses sustained as a result 
of the performance of contractual serv- 
ices! and to such losses sustained as a 
result of intentional acts unrelated to 
a contractual relationship.” 

While application of the rule is diffi- 
cult, its basic premise is quite simple. 
The rule is “the fundamental boundary 
between contract law, which is de- 
signed to enforce the expectancy inter- 
ests of the parties, and tort law, which 
imposes a duty of reasonable care and 
encourages citizens to avoid causing 
harm to others.”? Some courts and 
attorneys incorrectly view the ELR as 
one which destroys a tort cause of 
action under certain seemingly unfair 
circumstances. That view is incorrect 
because the ELR only states the basic 
legal concept that a cause of action 
never existed. The difficulty in the 
application of the rule is illustrated by 
the numerous conflicting appellate 
court decisions on the issue.* 

The ELR was greatly clarified by the 
Florida Supreme Court in Casa Clara 
Condominium Ass’n, Inc. v. Charley 
Toppino and Sons, Inc., 620 So. 2d 
1244 (Fla. 1993). In Casa Clara, the 
court reiterated that tort law was not 
created to give purchasers remedies 
against manufacturers for disappointed 
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expectations in the performance of a 
product and that contract principles 
were more appropriate than tort prin- 
ciples for recovering economic loss ab- 
sent physical injury or property dam- 
age. Casa Clara explained many cases 
that preceded it and attempted to 
state, with some finality, the extent of 
the ELR.5 

Despite the Supreme Court’s bright 
line analysis in Casa Clara, litigants 
seeking a tort remedy have attempted 
to create various “exceptions” to the 
ELR. To allow creation of an “excep- 
tion” is to allow a tort cause of action 
where the elements of a tort are not 
present. Sandarac Ass’n v. W.R. Friz- 
zell Architects, Inc., 609 So. 2d 1349 
(Fla. 2d DCA 1992). 


Airport Rent-A-Car 

The Florida Supreme Court recently 
considered and rejected a number of 
these “exceptions” in Airport Rent-A- 
Car v. Prevost Car, Inc., 20 Fla. L. 
Weekly S276 (Fla. June 15, 1995). The 
plaintiff, Airport, purchased two second- 
hand buses from a third party distribu- 
tor of buses and not from the manu- 
facturer, Prevost. Airport did not pur- 
chase or receive any warranties from 
the seller and, of course, was not in 
privity with Prevost to establish a 
warranty. The plaintiff therefore had 
no remedy in contract and was rele- 
gated to any tort causes of action which 
might exist. Airport attempted to state 
negligence and strict liability theories, 
claiming that these causes of action 
were excepted from the ELR because 
there was no alternate remedy avail- 
able other than tort; the economic 
damages were caused by a sudden 
calamity; and the tort occurred subse- 
quent to the manufacture of the prod- 
uct. 

1) No Alternate Remedy 

Under this claimed exception, the 
plaintiff argued that the ELR would 
allow a tort cause of action only if the 
plaintiff had no remedy in contract. 
The court rejected this theory, stating 
that the only time that the “no alter- 
nate remedy” exception would apply is 
if the defendant had supervisory re- 
sponsibilities and breached duties as- 
sociated with that supervision. Other 
cases which approved the no alternate 
remedy exception were specifically dis- 
approved. In retrospect, however, it 
seems the existence of supervisory re- 
sponsibilities does not trigger an excep- 
tion but merely recognizes a duty sepa- 
rate from the contractual obligation. 
It would appear the “no alternate rem- 
edy” exception to the ELR has been put 
to rest in the area of products liability, 
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while the scope of the exception in 
other areas of tort law remains open 
to debate. 

2) The Sudden Calamity Exception 

The second exception claimed, that 
a tort cause of action is available to 
recover economic damages caused by a 
product failure which was sudden and 
unforeseen, was also rejected. The plain- 
tiff reasoned that product failure which 
occurs suddenly is more likely to cause 
personal injury or property damage as 
well and should therefore be the sub- 
ject of tort law. The plaintiff argued 
that preventing sudden economic loss- 
es would encourage manufacturers to 
prevent defects from existing and would 
reduce the possibility of personal in- 
jury from such defects. The court held 
that the ELR did not concern itself 
with how the damage occurred, but 
only with the type of damage sustained. 
If there was no personal injury or 
property damage, then no tort cause 
of action existed. In the wake of Casa 
Clara and Airport, there can be no 
further doubt that there is no “sudden 
calamity” exception to the ELR. 

3) Post Manufacture Tort 

The third exception argued by Air- 
port attempted to focus on the timing 
of the breach of duty rather than the 
damages sustained. Airport alleged that 
after the manufacture and sale of the 
buses, Prevost learned of a defect which 
could cause the electrical circuitry to 
short and start a fire. Airport claimed 
that this information created a duty 
that was not associated with the manu- 
facture of the product and, therefore, 
a tort based on this duty was not 
precluded by the ELR. 

The court considered this argument 
in light of the history of the ELR, 
recognized that the prior cases have 
never made an exception based upon 
the timing of the breach of duty, and 
focused its analysis on whether per- 
sonal injury or property damage has 
been caused. The court concluded that 
“failure to warn without the requisite 
harm will not circumvent the ELR to 
allow a cause of action where the 
plaintiffs allege a duty to warn which 
arose from facts which came to the 
knowledge of the company after the 
manufacturing process and after the 
contract.”6 


Unresolved Issues 
While the Supreme Court has laid 
to rest several issues related to the 
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ELR, several other issues have arisen 
which were not addressed in Airport. 
Recent decisions have applied the ELR 
to causes of action such as fraud, 
punitive damages, and intentional 
torts, and have come to various incon- 
sistent conclusions. Additionally, the 
Supreme Court has approved the re- 
covery of economic damages only, in a 
tort cause of action in the limited 
circumstance where a contractual obli- 
gation puts one in a supervisory ca- 
pacity creating a concurrent duty not 
to injure foreseeable parties who are 
not beneficiaries to the contract. The 
problems arise when the ELR is ap- 
plied to cases that involve services and 
nonproduct torts such as civil theft, 
fraud, and intentional interference with 
a contract. 

1) Intentional Torts 

Increasingly, courts are applying the 
ELR to civil theft and intentional torts 
such as fraud.? These decisions are 
based upon a strict application of the 
Supreme Court’s holding in Casa Clara 
that tort remedies cannot be used to 
recover economic damages. If taken 
literally, this statement by the Su- 
preme Court would result in the ab- 
rogation of all intentional torts which 
do not cause physical injury, such as 
civil theft, fraud in the inducement, 
and intentional interference with a 
contractual relationship. Each of these 
torts do not involve any injury to 
person or property, yet they are well 
recognized and longstanding theories 
of recovery in tort.® It is not logical to 
assume that the Supreme Court in- 
tended this result when it used the 
unqualified term “tort” in Casa Clara.9 

One notable decision of this type is 
Hoseline, Inc. v. U.S.A. Diversified Prod- 
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ucts, Inc., 40 F.3d 1198 (11th Cir. 
1994), where the plaintiff alleged that 
the defendant “short shipped” products 
that were ordered by the plaintiff over 
several years in the amount of 
$177,661.32 and that this continuous 
act of shipping only one-half of the 
product billed for, constituted civil theft 
under Florida law and fraud in the 
inducement. The 11th Circuit relied 
upon the strict wording of previous 
decisions of the Florida Supreme Court 
in holding that the causes of action for 
intentional torts, civil theft, and fraud 
were barred by the ELR because they 
involved no injury to person or prop- 
erty. 

Whether the court reached the cor- 
rect conclusion is debatable. Fraud, 
civil theft, intentional interference with 
a contractual relationship, as well as 
claims for punitive damages related to 
those torts do not involve personal 
injury or damage to other property. 
The nature of the loss is economic only. 
When the legislature created the Civil 
Remedies for Crimes statute, F.S. 
§772.101, et seq. (1986), it apparently 
intended to allow individuals to have 
a cause of action for economic losses 
associated with a criminal act. It is not 
possible for a theft alone to result in 
personal injury or property damage. 
The Hoseline decision that civil theft 
is barred by the ELR, would completely 
eliminate a cause of action which the 
Florida Legislature created. 

Similarly, the application of the ELR 
to fraud and intentional interference 
with a contractual relationship would 
completely eliminate those causes of 
action. The measure of damages for 
intentional interference with a contrac- 
tual relationship is the damage result- 
ing from the breach of contract. No 
cause of action for intentional inter- 
ference with a contractual relationship 
could ever be alleged if the ELR were 
applied. 

The reason the ELR should not apply 
to intentional torts is somewhat elu- 
sive. In the case of fraud, civil theft, 
or intentional interference with a con- 
tractual relationship, the common law 
provides a remedy for someone who 
has suffered damages. It is neither de- 
sirable nor just to destroy the reme- 
dies. Applying a rule designed for prod- 
ucts liability to such nonproduct cases 
would do just that. One could argue 
that the ELR does not bar intentional 
torts involving only economic losses 


because tort damages are presumed 
when an intentional tort is committed. 
The element of “damages” is not tech- 
nically at issue. For all intentional 
torts, damages are presumed to flow 
from the intentional violation of a legal 
right and therefore damages are not a 
part of the cause of action itself, but a 
given.!° One could also argue that the 
ELR is limited to negligence actions 
and the courts should recognize that 
using the unqualified term “tort” in 
explaining the rule is far too broad.!4 

2) Services 

The ELR is grounded in products 
liability, yet courts continue to apply 
it to cases involving services. In East 
River Steamship Corp. v. Transamerica 
Delaval, Inc., 476 U.S. 858, 106 S. Ct. 
2295, 902 L. Ed. 2d 865 (1986), the 
U.S. Supreme Court concerned itself 
exclusively with application of the ELR 
to defective products. Likewise, when 
considered by the Florida Supreme 
Court in Florida Power & Light v. 
Westinghouse, 510 So. 2d 899 (Fla. 
1987), the inquiry and analysis dealt 
exclusively with defective products. 

In AFM Corporation v. Southern 
Bell, 515 So. 2d 180 (Fla. 1987), the 
Supreme Court for the first time con- 
sidered the ELR in the context of a 
contract for services and held that a 
purchaser of advertising services could 
not recover the economic losses sus- 
tained as a result of the negligent 
performance of the advertising serv- 
ices. The court recognized many of the 
underlying principles of the ELR but 
concluded that “without some conduct 
resulting in personal injury or property 
damage, there can be no independent 
tort!2 flowing from a contractual breach 
which would justify a tort claim solely 
for economic damages. Consequently 
we find no basis for recovery in negli- 
gence.”13 

Likewise, some lower courts have 
applied the ELR to preclude recovery 
of economic losses resulting from the 
negligent performance of contractual 
duties.14 Other lower courts have al- 
lowed negligence claims for economic 
damages where a duty to perform 
services under a contract has been 
breached.!5 The Third District has ap- 
parently recognized an “exception” to 
the ELR for certain types of negligent 
providers of professional services who 
are not in privity with the plaintiff, 
including accountants, attorneys, ab- 
stractors, engineers, and appraisers. 


On the other hand, the Fifth District 
in Southland Construction, Inc. v. 
Richardson, 642 So. 2d 5 (Fla. 5th DCA 
1994), apparently concluded that the 
economic loss doctrine does not apply 
to professional services. !& 

The constant discussion of A.R. Mo- 
yer, Inc. v. Graham, 285 So. 2d 397 
(Fla. 1973), in cases such as Airport 
and Casa Clara, arguably adds to the 
confusion surrounding the application 


of ELR to services. In Moyer, the court 
held that an architect is liable to a 
general contractor if the architect in- 
tended the contractor to rely on the 
architect’s expertise and supervision. 
The Moyer court never invoked the 
ELR, let alone considered exceptions. 
Moyer should not be considered an 
ELR case but, rather, a recognition of 
the same principle officially adopted 
by the Florida Supreme Court 17 years 
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later in First Florida Bank, N.A. v. 
Max Mitchell Company, 558 So. 2d 9 
(Fla. 1990). 

In Max Mitchell, the court held that 
an accountant is liable to intended 
users of the accountant’s financial in- 
formation, even if they are not in 
privity with the accountant. In doing 
so, the court adopted the Restatement 
(Second) of Torts (1976) §552. A com- 
parison of the Restatement section and 
the Moyer decision shows that Moyer 
is actually a recognition of the same 
principle. Casa Clara and Airport in- 
volve products in which the ELR is 
correctly considered. Moyer has no ap- 
plication in that context. Perhaps the 
appropriate resolution of the question 
is this: The ELR should be applied to 
cases that involve products and the 
Restatement (Second) of Torts §552 
should control professional services 
cases, and never the twain shall meet. 


Conclusion 

In the final analysis, perhaps it is 
time to recognize that the ELR has no 
“exceptions” within, and no application 
outside, the field of products liability. 
In cases involving services, professional 
or otherwise, the independent tort doc- 
trine remains a viable boundary be- 
tween contract and tort law. The Res- 
tatement (Second) of Torts §552 should 
apply to professional services, while the 
longstanding common law principles 
should apply to intentional torts to 
maintain their viability. 0 
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ENTERTAINMENT, ARTS & SPORTS LAW 


Florida’s New Child Performer and 
Athlete Protection Act 


or What to Do When Your Client Is a Child, 
Not Just Acting Like One 


onsider these two client 
scenarios: 
The first involves Lisa 
Leggs, local fashion model. 
She is 16 years old and is on the brink 
of signing a multi-year deal with Mega 
Models, Inc. They assure Lisa that she 
will be earning millions as a super- 
model in no time. Lisa is accompanied 
by her mother who is beside herself 
with excitement. “I just can’t wait for 
this contract to be signed,” the mother 
gushes. “I just love it when Lisa gets 
a modeling job. It sure helps with the 
mortgage payments. As soon as she 
signs the deal, I’m buying a new car!” 
Lisa shifts uncomfortably in her seat. 
You do the same. 

Next up is Randy Racketbasher, tem- 
peramental tennis star. He’s been a 
professional since the age of 13 and is 
now 16. Randy has made his mark on 
the tennis court by winning several 
major tournaments, each featuring a 
well-timed and very loud argument 
with the referee of the match. Your 
client, Titanic Rackets, Inc., wishes to 
sign a long-term endorsement deal 
with Randy, but because of Randy’s 
immature and mercurial nature, wishes 
you to draft a contract that will assure 
them that Randy won’t wake up one 
morning and take his endorsement to 
their competitor, having already spent 
his signing bonus. 

This article examines flip sides of the 
same question. What do you do when 
one of the contracting parties is a 
child? 

Under the previous law in the State 
of Florida, there was not a lot that a 
practitioner could do. There was no 
way that the mother of Lisa Leggs 
could be forced to keep her hands off 
the money that Lisa earned. In fact, 
under Florida law, the money earned 
by Lisa legally belonged to her mother. 


As a result of 
legislation, young 
entertainers and 
athletes have new 
opportunities in 

Florida to earn and 
keep money from 
their endeavors 


by Stephen M. Carlisle 
and Richard C. Wolfe 


Under the same set of laws you could 
not assure your client that Randy 
would not be able to disavow his en- 
dorsement deal on the grounds that 
he was a minor. 

All of this has changed with the 
passage this year of the Child Per- 
former and Athlete Protection Act by 
the Florida Legislature.! Beginning 
July 1, 1995, young entertainers and 
athletes such as Jennifer Capriati, 
Rebecca Weisman (Three Men and a 
Little Lady), Tami Klicman (Pippi Long- 
stocking), The Puppies, Menudo, The 
Backstreet Boys, the late Krissy Tay- 
lor, actors involved with the New 
Mickey Mouse Club and Nickelodeon, 
and scores of less known actors, musi- 
cians, models, tennis players, and 
others have new opportunities in Flor- 
ida to earn and keep money from their 
endeavors, as a result of this newly 


enacted legislation. Florida has seen a 
number of young phenomenons capa- 
ble of substantial earnings prior to 
their 18th birthday, but its laws were 
antiquated and were not on a par with 
the laws of other more progressive 
entertainment havens, such as New 
York and California. 

The act allows the removal of nonage 
disabilities of certain minors who enter 
into artistic or creative service con- 
tracts or professional sports contracts 
following judicial approval, subject to 
the minor’s earnings being held in 
trust pursuant to applicable guardian- 
ship statutes. The act was drafted by 
the authors on behalf of The Florida 
Bar’s Entertainment, Arts, and Sports 
Law Section, and the text of the final 
bill was the result of a joint project 
between the EASL Section and the 
Real Property, Probate, and Trust Law 
Section’s Guardianship Law and Dura- 
ble Powers of Attorney Committee. The 
act is based, in part, upon similar laws 
in New York and California, known in 
some circles as the “Jackie Coogan 
law.”2 


Status of Minors’ 
Contract Under Prior Law 
Previously, Florida followed the com- 
mon law, which held that the earnings 
of a minor under a contract are not the 
property of the minor, but rather be- 
long to the parents.? The rationale 
behind this rule of law stems from the 
parents’ duty of support to the minor 
during the period of minority, and 
therefore being entitled to the services 
of their child and the fruits of the 
child’s labor during that same period. 
Florida law is consistent with this 
rationale, allowing parents to sue in 
tort for the loss of the services of their 
injured child.4 A parent has the ability 
to relinquish the claim to the child’s 
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earnings, with a court able to deter- 
mine if a renunciation has occurred 
from direct evidence or may be implied 
from certain circumstances.5 

Under prior law (and under current 
law absent compliance with the act), 
any minor could void a contract for 
personal services, at any time, simply 
by reason of the disability of minority. 
This adversely affects contracts in the 
entertainment and sports industries 
which frequently require a talented 
person to convey the exclusive rights 
to that person’s talents over an ex- 
tended period of time. Often the fruits 
of the artist’s talents are not ripened 
without a substantial investment on 
the part of some contracting party, 
sometimes taking years to develop a 
talent that is later declared “an over- 
night sensation.” As a result, record 
companies, coaches, managers, and oth- 
ers were and still are afraid to invest 
large sums of money in the develop- 
ment of a minor’s talents, knowing 
that he or she could terminate any 
obligation to such person without cause 
or reason, and refuse to perform any 
aspect of it. 

Prior to passage of the act, fully 
enforceable contracts with minors were 
not possible. Florida guardianship law 
could not be utilized for this purpose 
since guardians of the property could 
only make contracts for a ward dealing 
with the ward’s property. In addition, 
a guardian of the person has no power 
to force the ward to perform personal 
services. Even if a guardian of a 
person could legally make a contract, 
the contract would not be binding on 
the minor because of the minor’s inher- 
ent ability to disavow the contract. 
Further, upon default, the contracting 
party would be without an adequate 
remedy to enforce the contract. Since 
these contracts involve the perform- 
ance of personal services, the appropri- 
ate remedy would either be damages 
or injunctive relief. As a result, a 
breach on the part of a minor would 
only give the contracting party injunc- 
tive relief against the guardian, who 
would not be personally liable for the 
ward’s breaches. 

Without the assurances preventing 
termination of the contract on the part 
of the minor, contracting parties some- 
times availed themselves of the provi- 
sions of applicable law in California 
and New York, which enabled the 
contracting party to have the disability 


In response to the 
expanding 
entertainment and 
sports industries in 


Florida and to 
prevent enslavement 
of the minor 
... the new 
legislation was 
enacted 


of minority removed in these jurisdic- 
tions.” This created a situation whereby 
the contractual process was removed 
from the State of Florida and contract- 
ing minors, resident in the State of 
Florida, had their earnings tied up in 
guardianship accounts in these juris- 
dictions. Thus, the minor was forced 
to retain local counsel in either New 
York or California to petition to remove 
money from the restricted accounts. 

In response to the expanding enter- 
tainment and sports industries in Flor- 
ida, and to prevent enslavement of the 
minor through contracts that may not 
be in his or her best interest, the new 
legislation was enacted which has the 
following substantive changes on exist- 
ing Florida law: 

e Reverses the common law so that 
all the earnings of the minor under an 
approved contract belong to the minor; 

e Requires proof that continued per- 
formance of the contract would not be 
damaging to the well-being of the mi- 
nor and that the contract is in the best 
interest of the minor; 

e Removes the disability of minority 
so that the contracting party could 
obtain injunctive relief against the 
minor in the event of breach; and 

e Provides procedures for establish- 
ing a guardianship account for the 
earnings of the minor under the con- 
tract, which can be held until age 18 
or distributed upon court approval. 

It should be noted that court ap- 
proval is not mandatory. Whether court 
approval is sought is up to the parties 
to the contract. However, all of the 
problems and difficulties regarding con- 
tracts with minors which have been 
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noted above will vex and hinder the 
performance of any contract with a 
minor which is not approved under the 
act. 

It should be further noted that the 
approval of any contract does not gen- 
erally emancipate the minor. Contracts 
with a minor who is emancipated for 
the purposes of performing an enter- 
tainment or sports contract, do not 
make other contracts with the same 
minor (say, the purchase of an automo- 
bile) binding or enforceable,® nor do 
they remove the necessity for compliance 
with existing federal and state child 
labor regulations.9 


Procedure for 
Approval—Prerequisites 

New F.S. §743.08 establishes the 
procedure for judicial approval of the 
contract. This statute gives the probate 
division of the circuit court or any 
other division of the circuit court that 
would have guardianship jurisdiction 
over the minor, jurisdiction to approve 
the contract where the minor is a 
resident of the state or where the 
services of the minor are to be per- 
formed in the state. This court has 
jurisdiction to approve the contract 
only if the contract is one under which: 

e The minor is to perform certain 
defined artistic or creative services; 

e The minor is to render services as 
a participant in professional athletics; 

e The minor will endorse a product 
or service, or otherwise use of the right 
of publicity as defined by Florida Stat- 
utes;!° or 

e The minor agrees to purchase, sell, 
or license certain dramatic properties 
for use in motion pictures, television, 
and records. 

Approval under this action may be 
sought for a contract or agreement that 
is already in existence and under which 
the parties are already performing.!! 


Filing the Petition 

The procedure is commenced by the 
filing of a verified petition attaching 
and describing the proposed contract. 
The proceedings may be commenced 
by the natural parent of the minor, a 
person having custody or control of the 
minor, the guardian of the minor, any 
party to the contract, or any other 
interested person. !2 

If a guardian of the personal prop- 
erty of the minor has been appointed, 
the petition must be made in the court 
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where the guardianship has been filed. 
Absent a prior guardianship, the peti- 
tion may be made in the circuit court, 
probate division, or other circuit divi- 
sion having guardianship jurisdiction 
in the circuit where the minor resides, 
or if the minor is not a resident of the 
State of Florida, in any county in which 
the minor is to be employed under the 
contract.!3 

The petition must be accompanied 
by a written acquiescence to the con- 
tract by the parent or parents having 
custody of the minor or any other 
person having custody of the minor.!4 
The petition must be served on the 
following persons by formal notice as 
provided by Florida Probate Rule 5.025: 

e Minor (if over the age of 14); 

e The minor’s guardian; 

e Each party to the contract; 

e The parents of the minor; 

e Any person having caring custody 
of the minor; and 

e A person with whom the minor 
resides, if other than the parent or 
guardian. 

The petition must be filed at least 
30 days before the hearing unless the 
court shall fix a shorter time.!5 

The petition must include the name 
and residence of the minor, the person 
caring for the minor, a brief statement 
as to the minor’s employment and 
compensation, a statement regarding 
the term, any description of any cove- 
nants that extend beyond three years, 
the estimated gross earnings and ex- 
penses, facts regarding whether the 
minor and his or her family have 
knowledge that the contract is reason- 
able and in the best interests of the 
minor, and a statement as to whether 
the minor has had at any time a 
guardian appointed by a court in any 
jurisdiction.1® 


Appointment of Guardian 
Ad Litem to Represent Minor 
The court may appoint a guardian 
ad litem to represent the interest of the 
minor if the court deems it advisable. 
However, the court must appoint a 
guardian ad litem, if the parent or 
guardian has a conflict of interest with 
the minor as defined by F.S. §744.446 
or if the parent or guardian is to 
receive financial gain as a result of the 
minor’s performance of the contract, 
such as acting as a paid manager, 
agent, coach, or advisor.!? The guard- 
ian ad litem is charged with reviewing 


If at any time the 
court becomes 
informed that the 
well-being of the 
minor is being 
harmed, it has 
authority to modify 
the contract or even 
rescind approval 


the contract to determine if the con- 
tract terms are fair and equitable, and 
in the best interest of the minor, and 
approve the parents’ share of the child’s 
earnings. The court has the power to 
determine the amount of the compen- 
sation for the guardian ad litem and 
determine which party shall be respon- 
sible for the fee, or whether the fee 
shall be paid from the earnings of the 
minor. 


Hearing on the Contract 

At the final hearing, the court may 
approve or disapprove the contract, 
remove the disability of minority, or 
approve the contract under such cir- 
cumstances and with regard to certain 
modifications as the court shall deter- 
mine.!8 The court cannot, however, 
approve the contract unless the par- 
ents or person having custody signs a 
written approval, or the contract is 
approved in writing by the guardian 
ad litem. In addition, the court cannot 
approve the proposed contract if the 
minor’s services are to extend for a 
period of more than three years from 
the date the contract is approved. How- 
ever, covenants or conditions may ex- 
tend beyond three years if the court 
finds them to be reasonable. Finally, 
the court may withhold approval 
of the contract unless the minor’s 
earnings are held in a guardianship 
of the property pursuant to F-.S. 
§743.095.19 

As a result of the approval process, 
the contracting party may face as many 
as three or four separate negotiations. 
First, the contracting party must nego- 
tiate with the minor to complete the 


contract. The practitioner should in- 
clude language in the contract that the 
contract is subject to and dependent 
on obtaining court approval. The par- 
ents thereafter have the ability to 
disapprove the contract unless the con- 
tract meets with their satisfaction. A 
guardian ad litem, too, can demand 
certain modifications in order for his 
or her written approval to be obtained. 
Finally, the court can, in its order, 
require certain modifications to the 
agreement in order for approval to be 
deemed granted. 


Effect of Approval 

If the contract is approved by the 
circuit court pursuant to the provisions 
of the act, the minor may not, either 
during his or her minority or upon 
reaching majority, disaffirm the con- 
tract on the grounds of lack of capacity 
or lack of authority. However, any 
modification, amendment, or assign- 
ment after the contract’s approval is 
deemed a new contract and requires a 
new approval procedure.2° Remember, 
if the contract is approved, the minor’s 
disability of nonage is not removed 
with respect to any other contract, nor 
is the disability of nonage deemed 
generally removed.?! 


Continuing Jurisdiction 
Over Contract 

The court has continuing jurisdiction 
over the minor and its performance 
under the contract. If at any time the 
court becomes informed that the well- 
being of the minor is being harmed 
from the performance of the contract, 
the court has the authority to modify 
the contract or even rescind approval 
of the contract.?2 


Accompanying Guardianship 
of the Property 

The court may require, as an ele- 
ment of its approval of the contract, the 
appointment of a guardian of the prop- 
erty?3 and order that a portion of the 
net earnings of the minor (as specifi- 
cally defined by the statute)?4 be set 
aside in a formal guardianship of the 
property, subject to all the require- 
ments of existing Florida guardianship 
law.25 The guardian of the property 
will be required to file an annual 
accounting or simplified accounting if 
warranted.26 In addition, the court 
may require up to two-thirds of the net 
earnings be placed in the guardianship 
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of the property, depending upon the 
circumstances of the minor.?’ If the 
person who seeks to be guardian of the 
property of the minor has a conflict of 
interest as defined by the Florida Guardi- 
anship Code,”® that person may still 
be appointed as guardian if the conflict 
of interest is fully disclosed to the 
court.29 In response to any conflict of 
interest, the court is likely to order the 
guardian to keep the assets of the ward 
in a depository account®° and may also 
require the posting of a bond by the 
guardian. 


Conclusion 

So now when Lisa Leggs shows up 
in your office, you'll be able to promise 
her that the money she earns from the 
contract will be hers, not her mother’s. 
You'll be able to tell Titanic Rackets 
that they’ll have remedies if Randy 
Racketbasher wants suddenly to en- 
dorse another racket. And you'll be 
able to tell the parents of both of these 
precocious stars that even though their 
children may be millionaires, they'll 
still have to eat their spinach and go 
to bed on time. 0 


1Fla. Laws ch. 95-401, creating Fia. 
Star. §§743.08, 743.09 and 743.095. 

2 Jackie Coogan was a child actor in 
Hollywood. He became famous by starring 
with Charlie Chaplin in the silent film, The 
Kid. When he turned 18, he discovered that 
his parents had spent all of the money that 
he had earned as a child actor, prompting 
passage of corrective legislation in Califor- 
nia. He later returned to fame on television 
as Uncle Fester of The Addams Family. 

3 See Am. Jur. 2p Family Law §81. 

4 Covey v. Epps, 153 So. 2d 3 (Fla. 1963); 
Tucker v. Shelby Mutual Insurance Co., 343 
So. 2d 1357 (Fla. Ist D.C.A. 1977). 

5 See Jackson v. Citizens Bank and Trust, 
44 So. 2d 516 (Fla. 1947), in which the 
Supreme Court of Florida affirmed as cor- 
rect a jury instruction that a parent was 
entitled to the earnings of the minor child, 
unless the parent consented to the child’s 
using the earnings. The court reasoned that 
the parent may relinquish the right to a 
minor child’s earnings, and such relin- 
quishment can be inferred from the parents’ 
conduct. 

§ See Fia. Star. §744.441(21). 

7 See N.Y. Gen. Osuic. Law, §3-101; N.Y. 
CutruraL Arr. Law, §35.03. See also CAL. 
Civ. Cope §§1556 and 1557. 

8 Fia. Star. §743.08(4)(b). 

9 Id. §743.08(4)(c). 

10 Td. §§540.08(1) and 540.08(3)(a)(b) and 
(c). 
11 Td. §743.08(2). 

12 Td. §743.09(1)(a). 


Handbook. 


The Young Lawyers Division 
of The Florida Bar 
presents 
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Living with HIV & AIDS: An Informative Guide 


This comprehensive handbook 

produced in conjunction with 

the Young Physicians Section 

of the Florida Medical 
Association contains a general 
description of the medical 
concerns and legal issues 
facing people with HIV or 
AIDS. 


a obtain a free copy, write to The Florida Bar Young 
Lawyers Division, 650 Apalachee Parkway, Tallahassee, FL 32399- 
2300 or call (800) 342-8060, ext. 5618 and ask for the AIDS 


13 Td. §743.09(1)(b). 

14 Td. §743.08(4)(d)(1). 

15 Td. §743.09(6). 

16 Td. §743.09(1)(d). 

17 Td. §743.09(3). 

18 Td. §743.095(b). 

19 Td. §743.09(5)(b)(4). 

20 Td. §743.08(3)(a). 

21 Id. §743.08(4)(b). 

22 Td. §743.08(3\f). 

23 Td. §743.09(5)(b)(4). 

24 Id. §743.095(1)(c). 

25 Id. §743.095(1)(a) and (b). 
26 Id. §§744.3678 or 744.3679. 
27 Td. §743.095(1)(b). 

28 Td. §744.446. 

29 Id. §743.095(2)(b). 

30 Jd. §69.031. 

31 Jd. §744.351. 
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Jury Selection: 


The Second Decalogue 


n the time that has passed since 

we wrote an article called “The 

10 Commandments of Jury Se- 

lection,’ (The Florida Bar Crimi- 
nal Law Section Newsletter, October 
1991), we have decided upon 10 more 
commandments (or at least important 
ideas) that might be helpful to keep in 
mind when selecting a jury. 


1) Thou Shalt Not Ask Stupid 
Questions 

For the trial lawyer, jury selection 
has three main purposes: to learn about 
the background and prejudices of each 
juror; to prepare each juror to receive 
your case; and to establish your pre- 
cious credibility with the jury. Don’t 
waste your time or the jury’s with idle 
query. 

Don’t, for instance, advise the poten- 
tial juror that the football team he 
likes is your favorite too. Don’t ask the 
juror if his uncle thrice removed hap- 
pens to know your wife Matilda who 
also works at the Department of Trans- 
portation. Jury selection is serious and 
important. Act with dignity. The jury 
will appreciate your sense of decorum. 
They will respect you and will be more 
likely to accept your views of the case. 


2) Thou Shalt Not Forget Who’s 
on Your Jury 

Once you have selected your jury, 
don’t forget who they are. Keep their 
backgrounds and personalities in mind 
in presenting or defending your case. 
The words and style you use in opening 
statement, and direct and cross- 
examination may vary depending upon 
the education and background of your 
jury. 

Nowhere is this more important than 
in final argument, where the entire 
rationale of your argument has to fit 
the nature of your particular jury. 


Once you’ve selected 
your jury, don't 
forget who they are. 
Keep their 
backgrounds and 
personalities in 
mind in presenting 
or defending your 
case 


by Glenn H. Weiss and 
Steve Scheck 


For instance, if your jury is primarily 
composed of thinkers or rational types, 
you should remember this and tailor 
your argument accordingly: Don’t pre- 
sent your argument as a sentimental 
tale with an emotional ending—they 
won't get it! And, of course, vice versa 
applies. 

We realize that trials are stressful 
and often move rapidly. But find the 
time to review your voir dire notes 
before final argument so at least you'll 
know who your'e talking to. 


3) Thou Shalt Not Talk Like a 
Lawyer 

It is important that you be under- 
stood by the jury and believed as an 
advocate. Each time you use a word the 
jury doesn’t understand, you may be 
weakening your connection to them. 
To avoid this problem, find and use 


alternatives to legal terms—for in- 
stance, say “sworn statements” (in- 
stead of depositions); attack the “truth- 
fulness” of a witness (don’t impeach 
him); use “believability” (rather than 
credibility), and show how the witness 
gave “two different stories” (not incon- 
sistent statements) and so forth—and 
the jury will better understand what 
you're saying. 

Remember that jurors tend to be a 
little suspicious of lawyers anyway, 
especially these days, so don’t make it 
worse. 

If you want or need to use a legal 
term—fine; but first make sure you 
define it for the jury. They'll appreciate 
that and may even begin to trust your 
definition of the case. 

Plus, forcing yourself to conduct a 
trial in clear English—without leaning 
on the crutches of legal jargon—will 
require you to think more clearly about 
what you're saying which will automa- 
tically improve your entire pres- 
entation. 

Finally, nothing here is meant to 
recommend a folksy pickle-barrel pres- 
entation, especially if that’s outside 
your normal personality. Just speak 
in direct, clear, simple English. You'll 
please the jury, and they will give you 
a fair listen. 


4) Thou Shalt Broach With the 
Jury Any Weaknesses or 
Problems With Your Case 

This accomplishes three things: It 
can de-sensitize the jury to something 
really bad about your case (like bloody 
photographs of the victim), so they’re 
not as likely to be shocked when it 
comes up at trial. 

Second, you may be able to bring the 
jury to the point where they’re 
comfortable enough with the problem 
that they don’t concern themselves with 
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it anymore, or at least won’t allow it 
to affect their decision (e.g., that your 
client has a prior criminal conviction 
or your medical expert is well- 
compensated for her testimony). 

And third, you can discover those 
jurors who consider the problem incur- 
able, and strike them. 


5) Thou Shalt Not Cast Aside 
Courtroom Personnel 

Casual and unforced contact with 
the bailiff, clerk, and court reporter 
serves to show the jury that you have 
been here before and you're accepted 
(which the jury can interpret as 
“trusted”) by the courtroom work group. 

Make sure you stay well within your 
comfort zone, however. (Don’t, for in- 
stance, suddenly start playful banter 
with a bailiff you usually ignore; you'll 
appear about as natural as Richard 
Nixon in the 1960 Presidential de- 
bates.) But, if now and then you 
comfortably interact with courtroom 
personnel while everybody is waiting 
around for court to begin or reconvene, 
your image will benefit in front of the 


jury. 


6) Thou Shalt Not Lose Interest 
in the Jury Selection Process 

Once you take your seat and oppos- 
ing counsel begins questioning the jury 
panel, don’t take your foot off the gas 
pedal. It is still critical that you pay 
close attention to the jury’s words and 
gestures. If your view of the jury is 
restricted, go sit someplace where you 
can see all of them. If you can’t under- 
stand a juror’s response, stand up and 
politely ask what he said. Don’t flip 
aimlessly through trial discovery. And, 
for heaven’s sake, don’t be afraid to 
make an objection to an improper ques- 
tion that hurts your case. 


Copies of articles from 
this publication are now 
available from UMI 
Article Clearinghouse. 


300 North Zeeb Road 
Ann Arbor, MI 48106 USA 


Unless you have the 
courtroom 
personality of 
Jimmy Stewart in 
Anatomy of a 
Murder, it is wise 
to remember that 
false modesty is 
seldom 


appreciated—or 
fallen for 


7) Thou Shalt Not Make Thy 
Questions Too Long 

It is important to know what the 
jurors think. To have any hope of 
finding this out, the questioner must 
be quiet and listen. 

Sometimes a young or inexperienced 
lawyer will begin asking a question, 
and the question seems to grow and 
grow, and almost never end. It seems 
that the juror is ready to answer the 
question if only the lawyer would stop 
adding to it. Oftentimes when the law- 
yer does finish the question, it is so 
long that the juror is intimidated by its 
very length and content, so offers a 
short, safe response. 

Remember, the goal is to learn what’s 
on the juror’s mind, not yours. So 
unless you’ve got a different agenda 
(e.g., preparing the jurors to hear your 
case; subtle or hidden argument, etc.), 
it’s probably best to keep your questions 
short and sweet. 


8) Thou Shalt Listen to the 
Jurors’ Answers (let them 
speak until finished!) 

As troublesome as the too-long ques- 
tion is the bad habit of interrupting 
jurors or, on a more subtle level, not 
allowing them to feel comfortable and 
unrushed enough to slowly unwind 
their response. It’s best to wait until a 
juror is good and finished; the occa- 
sional quiet won’t hurt anybody and 
the juror may actually break the quiet 
by adding to his or her thought. These 
additions sometimes contain revela- 
tions. 
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9) Thou Shalt Honor the Jury 
Selection Process 

It is stunning to see lawyers—and 
not only the young or over-worked 
variety—step up to the podium at jury 
selection with hardly a page of notes. 
It is clear they’ve done very little to 
prepare for jury selection, which means 
they haven’t adequately considered 
their “ideal juror profile” or what they 
need to know about or tell the jury 
according to the particular facts of the 
case. 

Not preparing enough for jury selec- 
tion seems to come up more in the 
criminal law arena, where the state 
and defense can be swamped with 
cases and trials. It becomes easy to 
think of jury selection as mere table- 
setting, with the later testimony, evi- 
dence, and argument the meat and 
potatoes. This is a mistake. It’s wrong 
to give away control of any aspect of a 
trial. And, of course, who hears the 
case can be as important as what they 
hear. By preparing for voir dire as 
thoroughly as you do for cross- 
examination or final argument, you 
honor the jury selection process and 
increase your chances of success. 


10) Thou Shalt Not Belittle 
Yourself Before the Jury 

Unless you have the courtroom per- 
sonality of Jimmy Stewart in Anatomy 
of a Murder, it is wise to remember 
that false modesty is seldom appreci- 
ated—or fallen for. We’re not suggest- 
ing that you act pompously or arro- 
gantly—that can be fatal too—but that 
you act truly. And the truth is, if you 
think about it, that each of us has 
accomplished a lot in life to be standing 
up and addressing a jury. 

Trial work is difficult and requires 
skill and courage. Be proud of yourself. 
Act with dignity. The jury will rise to 
your level of advocacy. 0 


AUTHORS 


Glenn H. Weiss is felony division 
chief with the public defender’s office 
in Gainesville. He is also an adjunct 
assistant professor of criminology 
and law at the University of Florida. 

Steven Scheck is a sole practi- 
tioner in Gainesville. 
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Among the Lowest of the Dead: 
The Culture of Death Row 

by David Von Drehle 

Reviewed by Ellen B. Gwynn 


Why have so many death sentences 
been reversed since capital punish- 
ment was reinstated? Have the kinks 
been worked out of the law during the 
past 20 years, permitting a predictable 
and even-handed application of the 
death penalty? In a harrowing account 
of the state of the death penalty in 
America, David Von Drehle, the cur- 
rent arts editor of The Washington 
Post, treats this complex subject by 
examining capital punishment in Flor- 
ida, focusing in turn on the defendants 
who live on death row, their defense 
attorneys and prosecutors, governors 
and politicians, the victims’ families, 
and the criminal justice system. This 
is an engrossing book that should be 
of interest to lawyers and laypersons 
alike. 


Von Drehle begins by recounting the 
case of John Spenkelink, the first man 
executed in Florida after the statute 
authorizing the death penalty was over- 
hauled in 1972, and he ends with the 
case and execution of Ted Bundy, whose 
evil notoriety earned him one of the 
most streamlined, express trains to the 
electric chair, which even then took 
nine years. The author tells of many 
of the people directly involved or at 
least affected by death cases, and how 
most have been thoroughly worn down 
by their experiences, including, for ex- 
ample, Scharlette Holdman, who oper- 
ated the Clearinghouse on Criminal 
Justice in Tallahassee, which the legis- 
lature eventually replaced with the 
Capital Collateral Representive when 
Holdman ran out of lawyers willing to 
take on the massive task of handling 
a capital defense; Assistant Attorney 
General Ray Marky, who doggedly 
fought to preserve the death penalty 
against an onslaught of legal chal- 
lenges; and West Palm Beach Assis- 
tant Public Defender Craig Barnard, a 
workaholic for the condemned on death 
row, who masterminded many of those 
challenges. The author tells of defense 


BOOKS 


lawyer David Kendall, who played 
chess by mail with inmates on death 
row; Governor Bob Graham, who threw 
up after looking at photographs of 
Spenkelink’s victim at his clemency 
hearing, because Graham cannot 
stomach the sight of blood; Operation 
Besmirchment at the 1980 Democratic 
National Convention, where death- 
penalty opponents ruined Graham’s 
nominating speech for President Jimmy 
Carter; the cases of Earnest Miller and 
William Jent, who narrowly missed 
execution after being convicted, in part, 
because the state withheld exculpatory 
evidence and ignored much stronger 
evidence against another man; and the 
anguished and convincing proponent 
of victim’s rights, Wendy Nelson, whose 
beloved daughter was murdered in 
1980, but who has watched her 
daughter’s killer evade his own death 
year after year by raising successful 
arguments on appeal. 

Von Drehle compares the death pen- 
alty to a lottery system: Considering 
all the atrocious capital felonies commit- 
ted in Florida every year, one cannot 
predict which offenders will land on 
death row; and of all the legal chal- 
lenges to death sentences repeatedly 
raised to no avail, one cannot discern 
why a court will one day find an old 
argument persuasive and indefinitely 
stay or even vacate a sentence. The 
lack of predictability runs counter to 
the reasonably consistent results the 
Supreme Court believed would follow 
from the new death penalty statute. 
The law promised reliability, predictability, 
balance. The law promised heightened scru- 
tiny of capital cases. The law promised to 
weigh every aspect of a defendant’s crime 


and character. The law was staggering 
under the weight of its promises. 


Perhaps this cannot be avoided, given 
the infinite variety of murders commit- 
ted and the many ways judges and 
juries interpret the provisions of the 
capital penalty statute. As Justice 
Blackmun stated in his dissent in 
Callins v. Collins, in which he said 
that the experience of two decades 
since Furman v. Georgia, convinced 
him that the death penalty cannot be 
fairly imposed: 


It seems that the decision whether a human 
being should live or die is so inherently 
subjective, rife with all of life’s under- 
standings, experiences, prejudices and pas- 
sions, that it inevitably defies the rationality 
and consistency required by the Constitu- 
tion. 


While documenting the different frus- 
trations experienced by every person 
involved with death cases, Von Drehle 
also describes many of the brutal crimes 
the men on Florida’s death row have 
committed, making painfully clear why 
the victims’ families want these killers 
“out of their lives forever.” Yet even 
Ray Marky eventually came to advise 
victims’ survivors to accept a life sen- 
tence rather than push for the death 
penalty, simply to avoid the long years 
of hearings and stays that will follow, 
keeping the nightmare fresh in their 
minds. “If we had deliberately set out 
to create a chaotic system,” he said, 
“we couldn’t have come up with any- 
thing worse.” 

For anyone interested in the issue 
of capital punishment, this is an excel- 
lent book. 

Among the Lowest of the Dead: The 
Culture of Death Row (469 pp.) by 
David Von Drehle is published by Times 
Books (Random House, New York, NY 
10022) and sells for $25. 


Ellen B. Gwynn is a law clerk with the 
First District Court of Appeal, Tal- 
lahassee. 


Computer and High 
Tech Litigation 

by Clyde H. Wilson 
Reviewed by David R. Ellis 


How can you win more than $35 
million in a computer software piracy 
case? In the updated and national 
edition of his book, Winning Tech- 
niques for Computer and High Tech 
Litigation, Second Edition, Clyde H. 
“Buzz” Wilson, Jr., explains how in 
detail. 

Wilson, a Sarasota litigator and three- 
time chair of The Florida Bar’s Com- 
puter Law Committee, has handled 
computer and technology-related cases 
and controversies in more than 35 
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states, the District of Columbia, and 
several foreign countries. 

In his book, Wilson uses his 30 years 
of experience in trying all kinds of 
lawsuits, particularly computer and 
high tech cases, to give practical point- 
ers on investigating, preparing, negoti- 
ating, and trying complex, difficult 
technology-based cases. 

“The Technology” provides an intro- 
duction to computer and software tech- 
nology, and is directed to the attorney 
who may have little prior knowledge. 


Although the author indicates 
that a lawyer with a good computer 
background may wish to skip this sec- 
tion, I found it a good review of current 
technology. 

Skipping the second section for a 
moment, the third section, “The Law,” 
provides an excellent summary of cur- 
rent statutory and case law in the 
principal areas of high-tech litigation. 
This section covers infringement, mis- 
appropriation, and theft of intellectual 
property, namely copyrights, patents, 
trade secrets, and trademarks. The 
book’s four chapters on intellectual 
property provide an excellent overview 
of the law, and cover important past 
computer-related cases. Wilson dis- 
cusses the law from a litigator’s point 
of view, with particular emphasis on 
claims, defenses, and remedies, and 
the right to obtain preliminary and 
permanent relief under the various 
statutes. 

Also in the third section, Wilson 
discusses performance deficiencies in 
computers, software, and services. 
Wilson covers causes of action for 
breach of contract and remedies under 
the Uniform Commerce Code for 
breaches of express and implied war- 
ranties; the exculpatory clauses and 
limitations of liability; and ways around 
these contractual limitations, such as 
actions in tort for misrepresentation 
or fraud, and strict liability, negligence 
and computer malpractice, the last 
three of which have not generally been 
recognized by courts in computer cases. 
The substantive legal section concludes 
with a chapter on other statutory viola- 
tions including federal RICO and state 
“baby” FTC acts. A new fourth section, 
“The Evidence,” covers the discovery 
and admissibility of computer-related 
evidence. 

The second section of the book, “The 
Strategy” is what the author regards 
as the practical “tricks of the trade,” 


particularly to someone who is already 
generally knowledgeable about the ba- 
sics. The first section covers investiga- 
tion and pretrial discovery in software 
piracy cases, including interviewing 
in-house employees, consultants, and 
even competitors. 

Wilson also discusses the selection 
and use of technical experts and the 
importance of attempting to obtain 
preliminary relief, since in many high- 
tech cases, the game is over from a 
practical standpoint if the plaintiff is 
successful in enjoining the pirate’s use 
of the misappropriated technology. 

In his next two sections, Wilson 
discusses trial tactics both in court and 
in alternate dispute resolution forums, 
such as using notebooks to deal with 
specific issues that may be addressed 
by different witnesses. Wilson also 
stresses the importance of educating 
the fact finder—judge, jury or arbitra- 
tion panel—to the unfamiliar world of 
high technology. 

Wilson gives practical advice on tac- 
tics based on his experience in re- 
solving disputes. Yes, most cases set- 
tle, particularly if they are negotiated 
by attorneys who understand the field. 
Wilson explains the careful planning, 
the team approach, and the actual 
strategies used to arrive at a favorable 
result for the client. 

Finally, Wilson discusses pretrial in- 
vestigation and discovery in perform- 
ance failure cases. Using the underly- 
ing legal framework discussed later in 
the book, he shows how cases can be 
prepared and sometimes successfully 
negotiated in a way that both parties, 
the user and the vendor, ultimately 
benefit from the settlement. 

Wilson’s book is an updated version 
of the first edition of his book, pub- 
lished in 1990 by the Academy of 
Florida Trial Lawyers. As an aid to 
litigators in high-tech cases, the book 
is of great value. I also recommend the 
book to other attorneys who use com- 
puters and advise clients in the 
computer and high-tech fields. 

The book is available from the Law- 
yers and Judges Publishing Co., P.O. 
Box 30040-F, Tucson, AZ 87571, tele- 
phone (520) 323-1500, fax (800) 330- 
8795. 


David Ellis, Largo, practices computer 
law, corporations, contracts, copyrights, 
trademarks and trade secrets, enter- 
tainment and arts law, and franchise 
and licensing law. 
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The Miami Jail: A Tree Party? 
by William Osborn 


The Miami Jail: A Tree Party?, is a 
fictional look at Michael Carey, a white 
correctional officer working in the jail 
in Miami. He has saved the life of the 
sheriffs son, but the price was the 
suicide of a notorious inmate, one whose 
plight Michael had taken to heart. 
Shaken, he has retired with his 
wealthy, Jamaican-born wife to Eng- 
land. Now Michael’s college friend, a 
young, ambitious attorney general, has 
asked Michael to return to the Miami 
jail as an undercover operative, looking 
into the suspicious suicides of several 
federal witnesses being held in the jail. 
Michael agrees, but what he learns 
may destroy not just the criminal jus- 
tice system itself, but the lives of 
friends he respects, and his own mar- 
riage. 

The Miami Jail: A Tree Party?, pro- 
vides readers with an inside look at 
what really goes on behind the tower- 
ing walls of a major metropolitan jail 
and the hidden society that exists with- 
in its walls. 

A native of New York, author Wil- 
liam Osborn is currently a corporal 
with the Dade County Corrections and 
Rehabilitation Department in Miami. 

The Miami Jail: A Tree Party? (217 
pgs.) is published by Vantage Press 
and sells for $17.95 


Lighter Side of Law 
by William F. White 


Rhetoric in the O.J. Simpson murder 
trial about the importance of a “chain 
of custody” for the preservation of physi- 
cal evidence sparks this reporting of a 
1929 case where the evidence vanished 
in spite of a perfect chain of custody. 
The case of “Oh Chickens! Where are 
You?” and “Who Drank the Evidence? 
Was It an Inside Job?” on “chain of 
custody” can only be found in The 
Lighter Side of Practicing Law, a book 
compiled and published by retired law- 
yer, William F. White of Lake Oswego, 
Oregon. It contains 110 anecdotes of 
courtroom humor told by 85 judges and 
lawyers from 35 states. 

This letter-size binder-book can be 
obtained by sending a $25 check, pay- 
able to “We, the Lawyers” to 205 Ber- 
wick Road, Lake Oswego, Oregon, 
97034. 


Conflicts of Interest 
by John Martel 

With a dazzling display of courtroom 
bravado, Seth “Cowboy” Cameron lands 
a coveted position in the prestigious 
San Francisco firm of Miller and 
McGrath. Seth soon becomes a pawn 
in a power struggle between the firm’s 
senior partners led by Anthony 
Treadwell, and the juniors, whom 
Treadwell labels the “Young Turkeys.” 
Determined to succeed and prove his 
doubting father wrong, Seth is primed 
to beat Treadwell at his own game. 
Then Treadwell sends him Elena Bar- 
ton (the alluring widow of an Air Force 
pilot) who has a risky, politically con- 
troversial agenda. 

Committed to the firm’s questionable 
strategies and increasingly attracted 
to his client, Seth is stunned when a 
career disaster lands him in a seedy 
law office on Mission Street. He soon 
follows a trail of corruption that leads 
from a Caicos Islands tax scam to a 
secret desert military site to a San 
Francisco courtroom where a shocking 
conspiracy explodes. 


John Martel is a senior partner with 
the San Francisco-based firm of Farella, 
Braun & Martel. He has also been a 
consultant to the prosecution in the 
O.J. Simpson case, and the re-trial of 
Erik and Lyle Menendez. 

Conflicts of Interest is a Pocket Books 
hardcover selling for $23 (440 pp.). 


Until Justice Is Done 
by Christine McGuire 

Christine McGuire’s gutsy heroine 
from Until Proven Guilty, Kathryn 
Mackay, is back in Until Justice Is 
Done. A cunning rapist has committed 
a series of increasingly brutal assaults, 
and the investigation has landed in the 
capable hands of Assistant D.A. 
Kathryn Mackay. A divorced mother 
just off her last grueling case, Kathryn 
is used to keeping far too many balls 
in the air. With her lover and favorite 
inspector, Dave Granz, at her side, she 
still thrives on her work in coastal 
Santa Rita, California. But when a 
chain of kinky deaths starts to look like 
murder and disturbing evidence points 
to a ruthless vigilante, Kathryn con- 
fronts the toughest challenge of her 
career. Unraveling secrets only the 
dead can reveal, she is moving into a 
bizarre netherworld where an encoun- 
ter with a vicious rapist is only the 
beginning of her ordeal. 

Christine McGuire has also written 
a true crime book, Perfect Victim, which 
spent 20 weeks on the New York Times 
bestseller list. 

Until Justice Is Done, a Pocket Books 
paperback, sells for $6.50 (292 pp.). 


Legal Guide to Free Speech 
by Harold W. Fuson, Jr. 

Telling It All: A Legal Guide to the 
Exercise of Free Speech is a concise and 


easily understood handbook for all who 
write for or speak to an audience. 
Radio and television reporters, newspa- 
per and magazine editors, journalism 
students, free-lance writers, and public 
activists will learn in nontechnical lan- 
guage how to skirt the legal pitfalls 
that accompany free expression. 

Harold Fuson, who has advised such 
news organizations as the Los Angeles 
Times, is general counsel for Copley 
Newspapers and a former journalist 
and college teacher. 

Fuson’s book also will help slash 
through legal barriers thrown up to 
shield incompetence and misconduct 
from the cleansing glare of public at- 
tention. 

Telling It All: A Legal Guide to the 
Exercise of Free Speech is published 
by Andrews and McMeel, 4900 Main 
St., Kansas City, MO 64112 and sells 
for $8.95 (118 pp.). 
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CIS has made fictitious name 
registration an easy affair. 

It’s as easy as signing your name. 

Since January 1, 1991 the State of 
Florida requires all fictitious names to be 


registered and recorded with the Secretary 


of State’s office. 

Our Fictitious Name Division will 
assist you in preparing and recording 
your completed application. We have 
established a statewide publishing 


CORPORATION 
INFORMATION 
SERVICES, INC 


network and will place your fictitious 
name notice in any of the 67 counties. 
With our exclusive tickler file we will 
notify you in five years when it’s time 
to renew and what is required. 

All we need is your John Hancock. 

For answers to your fictitious name 
questions, drop us a line or call us toll 
free at 1-800-342-8086. 

Let CIS register your fictitious name. 


Fictitious Name Division # 1201 Hays Street @ Tallahassee, Florida 32301 
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Move over Nexis. 


Now Westlaw has more business 
and financial information. 


Move over Nexis®. Fifty percent more full-text market and WESTLAW. One name. One source for all 
WESTLAW® now offers the legal community technology newsletters than you will find your legal and business research needs. 
more business and financial information on Nexis. allt mons. 
online than you'll find anywhere else. And that’s just the beginning. Because 
Including Nexis. we're adding even more information to 
The numbers tell it all. WESTLAW at an unprecedented pace. 
For example, WESTLAW gives you more —_It’s no wonder that so many are - 
full-text U.S. newspapers. making the switch from Lexis/Nexis. AWVESTLAW 
Exclusive aocess to Dow Jones newswires. 
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